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COMMITTEE ON NATURAL RESOURCES

L B 1109 , 1 1 9 5 , 121 4 , 1 09 8
F ebruary 1 , 20 0 6

The Committee on Na tural Resources met a t I:30 p.m. on
Wednesday, February 1, 2006, in Ro o m 12 1 0 of the State
Capitol, Lincoln, Nebraska, for the purpose of conduction a
p ubl i c h ea r i n g o n L B 1 1 0 9 , L B 1 1 9 5 , L B 1 2 1 4 , L B 1 0 9 8 and a
gubernatorial appointment. Sen ators present: Ed Schrock,
Chairperson; Elaine Stuhr, Vice Chairperson; Carol Hudkins;
Gail Kopplin; Bob Kremer; LeRoy Louden; Vickie NcDonald; and
Adrian Smith. Senators absent: None.

SENATOR SCHROCK: For the record, my name is Ed Schrock. I
serve as c h air o f the Legislature's Natural Resources
Committee. We have some housekeeping to do before we get
down to business. First of all, I'd like to introduce the
members of t he committee. To m y far right, I'm from the
c ountry I usually say north and south, so to the east of m e
here is Senator LeRoy Louden from Ellsworth only he lives
out west; ard next to him is Sen ator Gail Ko pplin f r om
Gretna. We have Sen ator C a rol H udkins f rom Nalcolm.
C ommittee counsel sits next to me, that's Jody Gittins; t o
my immediate left is Senator Elaine Stuhr. Senator Stuhr is
the vice c h air o f the committee. Nex t to her is Senator
NcDonald, I understand she' ll be joining us a little later.
Senator NcDonald is from St. Paul; and Senator Kremer next
is from Aurora; Senator Smith, I assume will be joining us
at a later time; and then to the far end is Barb Koehlmoos.
Barb is t he committee c lerk; and he r e co mes Sena tor
NcDonald. At some point in the hearings today unless we get
done ear ly, I will be appe aring in fr ont of the
Appropriations Committee. So I will turn th e pr oceedings
over to Senator Stuhr at that time. And here comes Senator
Smith. So if you would like to testify i n front of the
committee on an issue, please grab one of the sheets in the
back room and fill it out. And as you testify, spell y our
n ame for t he record. Please print on your sheet that. If
you have a cell phone or something, silence it. If you want
to be listed as a testifier but don't want to testify, why
we can include you in the record. If you' re testifying and
need a glass of water, let us know. If you ha v e ha ndout
material, the p age will h elp you and our page is Marcus
Papenhausen . . . h a u s o r . . . ha u s e n . . . P a penhausen . Nar c u s i s f r om
Coleridge and he's a sophomore at UNL and he's majoring in
elementary education. W hat am I missing here. I talked to
the gentleman in the front row. His name is John Quinn. He
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said his first father used to be a lob byist and he just
liked to be around senators, so. (Laughter) I told him
he's known by who he associates with, so. Welcome t o the
p roceed i ng s J o h n .

JOHN QUINN: Th a n k y o u. Th an k you .

SENATOR SCHROCK: Our first order of business will be a
confxrmatxon hearing, Mark Czaplewski, and if I' ve said that
wrong, M a r k , cor r e ct me .

MARK CZAPLEWSKI: T hat's right.

SENATOR SCHROCK: A n d I ' l l . . . i f y ou sp e l l i t on ce , I t h i n k
the transcribers will get it. And Mark is being appointed
to the Environmental Quality Council and we will have to ask
you if you' re a new appointment or a reappointment and then
you need to tell us why you want to serve.

C O FIRMATIO HE AR I G 0
MARK CZAPLEWSKI 0 THE

E IRO ME TAL UA L ITY COU CIL

MARK CZAPLEWSKI: (Exhibit 1) Okay. M y first name is Mark,
my last n ame is spelled C-z-a-p-1-e-w-s-k-i. I do that a
lot. I'm residing at 2207 Woodridge Place in Grand Island,
Nebraska and I'm a new appointment to the EQC. I...my...the
position that I was appointed to was one just formed last
y ear when the Unicameral passed LB 351 which added t h e
biologist position t o the EQC and I applied for and was
appointed to that spot pending confirmation here. I coul d
tell you a little bit about myself if..

SENATOR SCHROCK: P l ea s e d o .

MARK CZAPLEWSKI: I'm a native Nebraskan and I was born in
Loup City, went to high school, graduated h igh sc hool i n
Loup Catty, went to what's now University of Nebraska at
Kearney where I got a bachelor's in science. I have a
comprehensive majo r in biology and have a minor in
environmental studies. I graduated in 1976. Thought about
teaching but pretty much right out of college was offered a
position with Nebraska Public P ower Di strict a t the ir
headquarters in Columbus w here I beg an working as an
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environmental technician, eventually specialist supervisor
and manager. When I resigned from NPPD about eight or nine
years ago, I was their Federal Energy Regulatory Commission
project manager. I was in charge of the FERC relicensing of
their hydroelectric projects on the Platte River. And since
then, I' ve worked as a staff biologist for Central Platte
N atural Resources District in Grand Island and that's t h e
position I cur rently hold . I...my job duties are quite
varied. A lo t of my work relates t o bio logical issues,
obviously, but I do a lot of endangered species work. I 'm

committee and to the EQC . Have been involved in natural
resource iss ues and natura l reso urce cons ervation,
basically, all my professional life, so.

SENATOR SCHROCK: All r ight. Than k you, Mark. Are there
q uest i o n s ? Sen at o r L ou d e n .

SENATOR LOUDEN:
c oming f o r wa r d
here t oday t o
your . . . s ome o f
a re p r o f e s s i o n a l
t h i ng , ar e . . . y ou

MARK CZAPLEWSKI: Right. P allid sturgeon are an e ndangered
fish both from a sta t e perspective a s we l l as from a
national perspective. And the task force that I am a member
on is working cooperatively, Game and Parks, several NRDs,
power districts, irrigation interests and whatnot, trying to
come together in a nonlitigatory way t o resolve pallid
s tur g eo n i ssue s on the lower Platte River .
We' ve...we...with the help of a Nebraska Environmental Trust
Fund grant have pitched in our own money and have sponsored
studies that are just now coming to a conclusion. We hir ed
some folks out of University Nebraska in Lincoln here to do
t hose studies, and with the bottom line, trying figure o u t
ways to conserve that s pecies in t h e lower Platte, yet
provide for the economic interests that utilize Platte River
waters as well, so we can all get along t ogether and
conserve this endangered fish.

SENATOR LOUDEN: Now , how come when I go to North Dakota I
can buy what caviar from pallid sturgeon up there and t h ey
have a season on them or whatever. You can catch so many and

involved in a lot of water issues near an d de a r to this

Yes, Mark. First I want to thank you for
to do a job like this and also for coming
appear before us . I was look ing in
your personal affiliations or whatever they

And this pallid sturgeon and that sort of
have an interest in these fish?
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that sort of thing. Are there...are they plentiful enough
on the upper Missouri is that what that is or what?

MARK CZAPLEWSKI: No . T h e caviar you' re buying, unless it' s
done illegally, is n ot from pallid sturgeon. There are
several kind of sturgeon worldwide and a few in the U n ited
States. Far and away the most common sturgeon around here
and the sturgeon that occurs in Platte and Missouri rivers
as well are shovelnose sturgeon. They' re...they...you can
catch them with a Nebraska Game and Parks li cense. They
look a l ot like a pallid sturgeon but a different species
and different caviar.

S ENATOR LOUDEN: Okay. T hen that's a different species up
there that their fishing for because you can buy a license
a nd go d own c a t c h t h em .

MARK CZAPLEWSKI: R ight.

SENATOR LOUDEN: Then in order to catch them, you' ve got to
d onate t h e r oe .

MARK CZAPLEWSKI: Ye ah .

SENATOR LOUDEN: You c an keep the fish but you can't keep
the roe or something like that.

MARK CZAPLEWSKI: Ye ah .

SENATOR LOUDEN: Then the state sells that for their m eans
of revenue, I guess is what it's all about. But that' s
altogether different species than we have here.

MARK CZAPLEWSKI: Different species, right.

SENATOR LOUDEN: How are we doing with this sp ecies her e?
Is xt winning or losing?

MARK CZAPLEWSKI: It 's not doi n g well. I hate to be
pessimistic and I'd hate to say it ' s losing bu t it ' s
struggling and w h ich is why this task force came together.
You know, get a lot of heads and a lot funding sources
together to address a problem like this is the way to do it.
And we' re...hopefully what' ll come out of the study are some
management ideas t hat we can do to help foster the fish.
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It's declining to the point where without support from fish
hatcheries and whatnot and major efforts locally, state and
nationally it's on a dramatic decline I would say.

SENATOR LOUDEN: Is that because of water quality or because
not enough water or isn't flowing at the right time o f the
year o r w h a t?

MARK CZAPLEWSKI: I think the experts would tell you it's a
variety of problems going on, not the least of which is over
fishing in the past. There are habitat issues that are very
important going on, declining h abitat a s well but it ' s
disease, it's h istorical over fishing that's not going on
now, habitat issues and lots of other things, genetic issues
and disease issues, a lot of things, it's pretty complicated
I t h i n k .

SENATOR LOUDEN: O kay, thank you.

SENATOR SCHROCK: Other questions? Senator McDonald.

SENATOR McDONALD: Yes. I see here yo u' re a technical
advisor for th e Ne braska Environmental Trust. Are you
familiar with the Cedar River stabilization thing.

MARK CZAPLEWSKI: Ver y generally. I should have p ut on
there that I'm...I no longer do that. I'd like to get back
into that but I'm not currently doing that. I have in the
past. I have canoed the Cedar River. My family does it
almost every year and I'm so mewhat familiar with t hose
stabilization projects and the work on other water projects
up there. Lake Ericson, I can't even think of the lake by
Spalding there. The name of the lake escaped me.

SENATOR McDONALD: Is it Pibel? No , that's further north.

MARK CZAPLEWSKI: I can't remember. But, yes, but only very
genera l l y .

SENATOR McD ONALD: S o you' re not working with t h e
Environmental Trust at all.

MARK CZAPLEWSKI: No .

SENATOR McDONALD: E ven advising them?
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MARK CZAPLEWSKI: Not now.

SENATOR McDONALD: O k ay.

SENATOR SCHROCK: Senator Stuhr.

SENATOR STUHR: Yes . I just wanted to add my thanks for
y our willingness to serve on the council. I also serve on
the Education Committee and we talk a lot about trying to
encourage our students to become in science and is there any
one particular thing that piqued your interest that led you
t o y ou r car ee r ?

MARK CZAPLEWSKI: It was a lot of things. Frankly, I think
the biggest influence on picking a natural resource career
was my fa ther. And lik e a lot of folks...like a lot of
biologists that I know, my interest in nature and wi ldlife
grew out of hunting and fishing and stuff. A kind of...a
very consumptive thing in a way but it really gave me an
appreciation for th e ou t of doors and con servation of
wildlife. And I hope I can instill that in my son as well,
so, an d my d au g h t e r s . . .

SENATOR STUHR: Th a n k you . ( Laughter )

MARK C Z APLEWSKI:
( Laughte r )

SENATOR SCHROCK: S enator Smith.

SENATOR SMITH: Welcome. When we look a t liv estock w aste
issues, we are facing various strategies to try to save the
environment and be good stewards of our natural resources.
Do you support risk based livestock waste management instead
o f s i z e ba s e d ?

MARK CZAPLEWSKI: That' s a t ough one and frankly I don' t
know that I can discern between the two enough to give you a
decent answer. I'm not trying to be evasive here but I
think as I understand them, they both have a place and I am
pretty early on the learning curve. I think I am more up to
speed in some areas that EQC is involved in than others and
I would put livestock waste probably on the low end of that.
I ' m short on the le arning curve and I need to come up to

.Who are out hunting my son right now.
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s peed t h e r e .

SENATOR SMITH: Okay. It may be the potential...oftentimes
we look at the potential to contaminate rather t han the
actual risk or the actual discharge perhaps and what could
happen. Ard so that's kind of what I'm getting at if that
adds any c l ar i t y .

SENATOR SCHROCK: Other questions? Just remember, livestock
waste doesn't run uphill very well, so.

MARK CZAPLEWSKI: Yes. O nly towards money, right?

SENATOR SCHROCK: Mark, we appreciate your being here and
y ou seem more than qualified and I lo o k fo rward t o you r
service on that and the state of Nebraska appreciates what
y ou do .

MARK CZAPLEWSKI: Tha nks . I ta k e th i s ap pointment very
seriously and I gua rantee you I' ll do my best, so. Thank
you.

SENATOR SCHROCK:
v ery i nt er e st e d
committee.

MARK CZAPLEWSKI: I think so. Ron Bishop is my boss.

SENATOR SCHROCK: Yeah. W e know him well. Thank you, Mark.

MARK CZAPLEWSKI : Th an k y ou .

SENATOR SCHROCK: Let's see. The next order of business is
legislation. Oh, is there people who would testify in favor
of Mark? Is there people who would testify in opposition to
Mark ' s appointment? Is there neutral testimony? Then that
will close the hearing on Mark Czaplewski's confirmation to
the Environmental Quality Council. Th en we will open the
hearing on LB 1109. I didn't know last night when I left
the Capitol if Jody would be with us this morning. She had
a reaction to some new medication and le f t us yes terday
afternoon but she's back. Jody, do you want to proceed on

And I would have assumed your employer is
in you doing a good job of serving on the

LB 1109 ?
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LB 110 9

JODY GITTINS: Goo d afternoon, Senator Schrock, members of
the Natural Resources Committee. My name is J o dy Git tins,
J-o-d-y G-i-t-t-i-n-s. I'm comm ittee c ounsel fo r the
N atural Resources Committee and introducing LB 1109 o n
behalf of Senator Schrock. LB 1109 was a bill that came to
Senator Schrock during the interim when he was combining, as
a matter o f fact , th inking about our situation with
livestock and what we need to do to promote livestock in the
state and y e t protect the environment. LB 1109 deals with
the bad actor provisions of the Livestock Waste M anagement
Act. Livestock production is the only industry in the state
of Nebraska under the Clean Water Act that has been singled
out for this type of treatment. Ev en our h azardous waste
industries that generate hazardous waste are not governed so
strictly by a bad actor provision as is our livestock
industry. LB 1109 states that an applicant is unsuited to
be a permit h older i f within the past three years the
applicant has allowed five discharges to the waters of the
state at a ny fac ility in Nebraska unless those discharges
were in compliance with the Environmental Protection Act ,
t he Livestock Waste Management Act an d t he ru les a nd
regulations of the Environmental Quality Council and the
department has been not ified. It allow s a r evocation
of...or of suspension of a permit i f the permittee has
within the past five years had allowed three discharges into
the waters of the state at a permitted facility unless the
discharges were again in co mpliance with th e law. In
the . . .there are no amendments that I'm aware of to the bill.
Previously, we' ve had b ad actor p rovisions that said the
applicant should be determined to be unable to perform the
duties if he is allowed three discharges into the waters of
the state at any facility in the state of Nebraska. If you
would compare this to say a filling s tation owner who
perhaps has 60 facilities throughout the state o f Neb raska
and at t h ree out of those 60 facilities there's been a
spall, under...if he was co ntrolled under the ba d actor
provision as it exists now, he would lose his license or be
unable to open another facility in the state of Neb raska.
So what w e' re trying to do here is gear it to the specific
facility. If a specific facility in the state has had three
discharges within the last five years and that person comes
in for a modification of his permit, he would not be able to
get it because that person would be considered a bad actor
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and the s tate o f Ne braska Department of En vironmental
Quality would have no cho ice bu t to not grant t h at
m odxfxcation. So we' re still being more stringent for o u r
livestock industry than we are any other industry under the
Clean Water Act in regard to the bad actor provision. But
we' re not...we' re doing it in a way that it affects Nebraska
instead of a bro ad-based across the nation kind of thing.
That's the purpose of the bill. I'd be happy to answer any
questions. I know there will be several people following
after me that have more information on it. In drafting the
bill, I did not consult with the producers but I did consult
with DEQ and Senator Schrock. And so, this should not be
characterized as a bill that was brought to Senator Schrock
by producers. It was a bill brought to Senator Schrock by
S enator S c h r o c k .

SENATOR SCHROCK: With the help of counsel. Questions for
Jody? Go ahead, Senator Kopplin.

SENATOR KOPPLIN: Just so I'm understanding this. Right now
it's three discharges in three years and we' re changing that
to five on multiple sites.

J ODY GITT I NS : Ri ght .

SENATOR KOPPLIN: Or three within the last five years on one
s i t e .

J ODY GITTINS: Y e s .

SENATOR KOPPLIN: Okay. Thank you.

SENATOR SCHROCK: O ther questions? S enator Smith.

And when you said it 's th e ac tualS ENATOR SMI T H :
facility...

J ODY GITTINS: Y e s .

SENATOR SMITH : . . .does that...could that b e con strued t o
mean that a new operator of an existing facility would be
held responsible for the bad actions of...

JODY GITTINS: It's the facility that has the permit.
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SENATOR SMITH: O kay.

JODY GITTINS: So you have a permitted facility so if you
have an operator who says quits and the owner hires a new
operator, that operator doesn't go a n d obtain another
p ermi t .

S ENATOR SMITH: Okay. I f...so would a new operator have to
get a n ew permit, would a new owner/operator have to get a
n ew permi t ?

JODY GITTINS: Permits are transferable.

SENATOR SMITH: O k ay.

J ODY GITTINS: Only...the only time you get a new permit i s
if you are going to do a new facility. So you could be the
owner/operator of three facilities in the state of Nebraska
but have a new location that would require a new permit..

SENATOR SMITH: Right . S o let's just say that there was a
r ogue ope r a t o r . . .

JODY GITTINS: Okay.

SENATOR SMITH: ...and had three violations and sold the
property...facility. What happens from there?

JODY GITTINS: Do...what happens in regard to that facility?

SENATOR SMITH: Right. Is t h e new operator considered a
bad actor because there might have been a rogue operator or
owner p r i or ?

JODY GITTINS: No . Th at new operator would then be...have
to be forced to be in compliance with whatever DEQ comes up
with for the permit and that's assuming that that permit is
still a valid permit.

SENATOR SMITH: Okay. I s there any way that the actions of
the prior owner c ould impede the ownership...could impede
t he ne w owner ?

JODY GITTINS: Only from the extent that the existing owner
would have t o, I wou l d imagine u nder the terms of the
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contract of sale, certify that that is a legitimate v alid
permit that he is transferring to the new owner. If in fact
DEQ had r evoked that permit unbeknownst to the new owner,
that new owner would have an ac tion, o f co urse, a tor t
action in court to sue for fraudulent representation in a
contract and have the contract declared void and wh atever
other penalties are available under the civil law for that.

SENATOR SMITH: Okay. T hank you.

SENATOR STUHR: Are there any more questions? Senator
McDonald .

SENATOR McDONALD: Jody, do you know how many b ad actors
have had their permits revoked?

JODY GITTINS: To m y knowledge there have been no findinc s
by the Department of Environmental Quality for a bad actor
under the livestock provisions.

SENATOR McDONALD: Under this law?

J ODY GITTI NS : Und er t h i s l aw .

SENATOR McDONALD: So if we haven't found any, then why are
we trying to change it?

JODY GITTINS: I think to make it clearer, to make it easier
f or DEQ to administer, to make it a little fairer for ou r
industry as op posed to ...I mean I think the...perhaps the
industry...I don't know. I don 't want t o speak f or the
industry. There was some suggestions that we simply do away
with the b ad actor p rovision s ince it 's not part of any
other licensure process or permit process that we have under

Schrock's mind this was a compromise to insure that we did
have some protections. Looking at people who fl agrantly
disobeyed our environmental laws on a consistent basis at a
facility should not be rewarded for that happening. We ' ve
been very fortunate and who's to say that because the law is
in place now that perhaps we have stopped some people from
being bad actors. That's why we don't have any. I mean ,
that would be the wonderful thing about it. I personally
think that we don't have any bad actors in the state because
our producers are very conscientious about what they do and

the Clean W a ter Act. And I think thi s ...in Senator
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don't want to harm the environment. But that's my personal
opxnxon.

SENATOR STUHR: Are there other questions?

SENATOR KRE MER:
( Laughter )

SENATOR STUHR: Gee ! All right. Oth er questions b y the
committee? If no t, thank you very much. Those wishing to
testify as proponents of the bill, pl ease c ome fo rward.

Senator McDonald asked m y question.

Welcome.

DUANE GANGWISH: Good afternoon, Chairperson Stuhr. My name
is Duane Gangwish, it's D-u-a-n-e G-a-n-g-w-i-s-h. I'm here
representing Nebraska Cattlemen as their registered lobbyist
and h e r e p r om o t i ng . . .offering to promote LB 1109 on. Three
points I'd like to make. First of all, just to rei terate
what Ms. Gittins referred to is the livestock industry is
the only industry regulated under such a provision in the
state. I'm not here to say poor us. I'm here to
promote...to reiterate and promote the s tatement, e quality
before the law. We feel that it's important for us to do
our part of protecting the environment but to be treated
fairly with other industries as well. Good policy today is
going to be good policy in the future. And where I want to
go with this and explain is that we have...it will be the
norm more so than not in the future, ten years from now, 20
years from now, 40 years from now that there will be...could
be. . .will be more than one owner...owners with more than one
facility. It is the case today in the state of Nebr aska.
Agriculture is progressing in th a t direction. I'm not
promoting that but that is a fact of business in the state.
By no means are we promoting or hope to want it be construed
that by s upporting this b ill, that w e' re promoting any
illegal activities. My work in the past has been
environmental quality and to ins ure in the per mitting
process that these are done properly and we fe e l the
producers in the state of Nebraska are doing what they need
to be. But there is a jeopardy here of those own ers tha t
have more than one facility and especially cattle facilities
subject to st orm w ater that this could be an opportunity
where things are just happened. Not the illegal activities,
but there could be activities such that this could put them
in jeopardy of tlieir business. Be hap py to attempt to
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LB 1109

answer an y q u e s t i on s .

SENATOR STUHR: Okay. Are there questions for Nr. Gangwish?
If not, oh, Senator Kopplin.

SENATOR KOPPLIN: Oka y. You m entioned storm water so I'm
trying to picture this in m y mind. It 's not a pret ty
picture. Does n't the department have some leeway to say,
xt's not a bad actor if a storm did it?

DUANE GANGWISH: I'm sorry, I di dn't hea r yo u r que stion
S enato r .

SENATOR KOPPLIN: Well , you sai d a sto r m co uld cause
somebody to have three discharges. Okay. Is this so rigid
that the department has no leeway that they can review those
facts and consider that?

DUANE GANGWISH: The de partment has the duty to determine
w hether or not any discharge was within compliance with a
permit. So to that end, the answer to your question is yes.
There are ac tivities outside of the control of operators
t ha t . . .beyond their control that it could be outside of the
parameters of a permi t and t herefore DEQ no t hav e
d i s c r e t i on .

SENATOR STUHR: Okay. Are there other questions? If not,
thank you very much for coming. Other proponents? Welcome.

ROD J OHNSON: (Exhibit 2) Senat or Stuhr and committee
members, my name is Rod Johnson, J-o-h-n-s-o-n. I am the
executive director of the Nebraska Pork Producers
Association. I would like to start out by saying that our
industry supp orts a good neig hbor policy . We are
encouraging producers to do anything and everything they can
to make sure that we do not have violations, we do not ha ve
spxlls and have situations that wo uld ap ply to this
so-called bad actor provision. We also are very supportive
and work ver y clos ely with the DEQ and with the EPA and
making sure that we have good sound practices, science-based
p ractices implemented within the regulations and within o u r
industry. Beyond that, it has been very well explained how
the three strike rule applies in our industry and not the
others and we just feel this is very unfair to the livestock
industry to have that standard. The question was asked why
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if we haven't had any...haven't had to apply this any place,
you know, maybe there's nothing wrong with it. In our
industry specifically, we are getting producers with more
and more multiple sites. Thi s is just a good management
practice from a biosecurity standpoint, from a concentration
standpoint. As industry has to maintain a certain amount of
production in order to remain economical viable, it's much
better from our opinion that they go to more smaller sites
than to have larger and more concentrated production. So
t his is j ust g o ing t o ho pefully, if o ur in dustry is
successful into the future, this i s going to add sit es
around t he st ate and so t he po tential, the exposure
naturally becomes more as each individual producer has more
sites. So I think this is a good reason to take a look at
it at this point and make sure that it is a viable program
into the f uture. Nat urally, we hope this rule never gets
used. That's the best situation that we can have out there.
But by the same token, the way that it is set up riqht n ow
it is basically under the three strike rule. The program is
looking for w ays to put producers out of business is
actually what it amounts to. It 's not working to pr otect

needs to be the focus at the DEQ and o f the Env ironmental
Quality Council is to manage the risk, protect against the
r isk and don't set it up so we' re out th ere lo oking f o r
producers to put o ut of business. T ha t's not good for the
state's economy. That's not good for anyone. The producers
out there today live and work, raise their families in t h at
same environment that they' re operating their business in.
And so, this is very critical to the future t hat they' re
able to operate i n suc h a mann er. Like I said , we
definitely promote a goo d man agement p ractices and we
certainly hope that there's never a situation where this has
to be in voked. But we feel that while we probably don' t

begin with, where were at or what's been presented today is
an improvement over what the situation has been in the past
and we certainly thank Senator Schrock for identifying this
problem and taking it on and introducing LB 1109. And I'd
be glad to answer any questions.

SENATOR STUHR: Are there any questions for Mr. Johnson?
Senato r K o p p l i n .

SENATOR KOPPLIN: The w ay...just e xplain to me how the

the environment and to lessen the risks. So I think that

like the fact that this three strike rule is in there to
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permit works. You as a person get a permit and that allows
you multiple sites or do you have a permit for each site.

ROD JOHNSON: Each site has to be permitted.

SENATOR KOPPLIN: O k ay. Th anks

SENATOR STUHR : Are there other questions? If not, thank
you very much for coming today.

ROD JOHNSON: Th a n k y ou .

SENATOR STUHR: Other proponents? Those wishing to testify
in opposition come forward.

LORAN SCHNIT: Senator Stuhr and members of the committee,
my name is Loran Schmit, L-o-r-a-n S-c-h-m-i-t, testifying
here today o n beh alf of mys elf. Doing so reluctantly
because it appears that when you look at this bill, that we
are allowing certain s trategy that wo uld be in place to
counteract bad practices and as has been indicated b y the
counsel and others that to best of our knowledge we know of
no time, there's been a situation that could a dequately be
described as an ind i vidual or an ente rprise be ing a
bad actor. Coming back to some of the things we tal ked
about frequently and things that come up on the floor during
debate. There seems to be a tendency in legislative areas
today to be super critical of the agricultural sector a nd
we' re held to a higher standard than any other industry. It
was always of interest to me, Senator Kopplin, that for r.y
r ecreation I would usually once or twice a year check t h e
DEQ to find out how many inadvertent discharges and how many
intentional discharges were made by the city of Omaha
because of their inadequate treatment of their waste water.
I t ' s considerable and it is viewed with no concern by the
Environmental Protection Agency and it is looked upon wi th
fear by other environmental groups. But if you get one ag
o perator in Nebraska who inadvertently through no fault o f
their own by vir tue of a st orm or a natural disaster or
earthquake or anything in that nature, we would be chastised
and condemned as bad actors. I just thir.k it's bad, i t' s
bad policy and I again thank Senator Schrock for trying to
reduce the ex posure. But, the entire p h ilosophy of
bad actor was m is appropriated when it was app lied to
agriculture. And so, I hope that the bill becomes law and
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that xn th e fu ture we are able to resist such legislation
which very unfairly categorizes agriculture as being not
defenders of the environment. Thank you and would be glad
t o answer a n y q u e s t i ons .

SENATOR STUHR: Oka y , thank you. Senator Schmit, you were
xn oppos i t i on , r i ght ?

SENATOR SCHMIT: No , I support the bill.

SENATOR STUHR: Oh, you do support the bill. Okay.

SENATOR SCHMIT: Yes, I support the bill. Yes . I suppo rt
it like I say with some reluctance because it appears that
the bill has become...has outlying stringent factors. Facts
are it reduces the exposure of the livestock industry.

SENATOR STUHR: Ok ay .

LORAN SCHMIT: I do n't like it. I'd rather th ere was
n oth i n g t h er e . . .

SENATOR STUHR: Ri gh t .

LORAN SCHMIT: .. .but I have to take what I can get. T hank
y ou v e r y m u c h .

SENATOR S TUHR: All right. Thank you f or t h at
clarification. Senator McDonald.

SENATOR McDONALD: You s aid it, unfair to the ag producers
to have the bad actor. Why not add others to the bad actor?
I mean, if we' re going to play fair, we need t o pl a y fai r
across the bo ard and not just have it directed towards the
ag industry as you mentioned. Our municipalities, you know,
should be part of the process also. So rather than ma king
the bill broader o n sense of three to five, why don't we
leave xt at three and just add municipalities?

LORAN SCHMIT: W e ll, it's a valid suggestion, Senator, but I
would suggest if you want to create terror (laughter) among
the cxties, you bring that up and you' ll be about as popular
in Omaha a s Se nator Pam Brown is in Ashland. ( Laughter )
But y o u ' r e r i gh t .
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SENATOR McDONALD: You know, s ometimes w e ne e d to . ..you
know, we i n the ag sector need to broaden those bad actors
because it's not just ag people.

LORAN SCHMIT: You see for many years, Senator, the city of
Omaha used the same sanitary system and storm sewer system
in the eastern portion of their c ity so th e y have to
overflow their sanitary sewage treatment plant down there
when they have an inch of rain or more and that's accepted.
I t ' s ac kno w l e d g e d . No one talks about it. It's just like,
sort of like the illegitimate son in the fam ily pi cture.
He's there, you have to feed it and take care of it but it
d oesn't get discussed. But anytime that any wind b lows a
little dust o r odor or if there happened to be a discharge
from a feedlot, we' re immediately categorized a s being a
bad actor. I just think it 's very unfair. And we as
agricultural people I think need to be continually vigilant
as you are here today to reduce that kind of image because
it is not fair to agriculture. And at the very least, as you
say, the rules ought to apply to everyone and I think it's a
good suggestion. I'm not going to run for office in Omaha,
anyway. Th a n k yo u .

S ENATOR STUHR: Are there any other questions? If n o t ,
thank you. Are there any other...Okay. (Exhibit 3) We
need to of fer a let ter of support from the Nebraska Farm
Bureau signed by Craig Head. So that will be entered in the
record. Any other proponents? We will go t o op position.
Those wishing to testify in opposition.

LAURA K R EBSBACH: (Exhibit 4) Good afternoon, my name is
Laura Krebsbach, K-r-e-b-s-b-a-c-h, with the Sierra Club and
I'm here representing that organization. I'd like to f xrst
address Senator McDonald's comment that possibly this means
w e need to take this language to other industries and tha t
was my opening comment besides the fact that we oppose the
undermining of the bad actor provision in Title 130. I
think that t his does give us an opportunity to take a look
at fairness and say let's go above and beyo nd to othe r
industries as we ll as what we have in Title 130 currently.
M y grandpa was a farmer and he had a saying and it was, i f
it works, d on't fi x it . I wou ld say that ou» bad actor
language evidently must be working. We haven't had any. So
if this provision is doing what we purport it to do and to
encourage producers to stay in compliance and not have any
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spills to characterize them as b ad actors then m aybe w e
should just leave i t al one. And , you know, I have some
handouts that talk about, you know, different problems that
we can h ave with facilities. Tha t's not why I'a here. I
t hink that again that this gives us an opportunity to loo k
at other areas that we could do better job at policing those
that are n ot protecting our environment. So, that's all I
have.

SENATOR STUHR: Okay. Are there questions? Senator Kremer.

SENATOR KREMER: Laura, are you representing the Ne braska
Sier r a Cl ub ?

LAURA KREBSBACH: Yes .

SENATOR KREMER: Ok ay .

LAURA KREBSBACH: My counterpart, Ken Winston, has been busy
with other committees, so.

SENATOR KREMER: Ok ay .

LAURA KREBSBACH: I 'm a stand-in.

SENATOR STUHR: O k ay. Se nator Smith.

SENATOR SMITH: You sand if we go above and beyond within
one industry we sh ould g o above and be yond i n ot her
industries as well. Did . ..i mean, could that mean that if
we' re unfairly regulating one i ndustry that we should
unfairly regulate other industries?

LAURA KREBSBACH: No . I don ' t think that we' re unfairl ~
regulating livestock currently. If we haven't had a single
bad actor in t he st ate, then that language, I would say,
evidently...I can't say with 100 percent certainty, but I
would say t hat would indicate to us that that language is
working, and that it would be po ssibly applicable or in
similar type of language applicable to other industries.

SENATOR SMITH: So you see this as a relaxation of the law?

LAURA KREBSBACH: The bill as introduced, yes. Absolutely.
It would undermine and weaken what we currently have.
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SENATOR SMITH: Th a n k you .

SENATOR STUHR: Are th ere other questions? If not, thank
you very much for coming.

LAURA KREBSBACH: Th a n k y ou .

SENATOR STUHR: Other opponents? Welcome.

CINDY TOGSTAD: Good afternoon, my name i s Cindy To gstad,
T-o-g - s - t - a- d , 4089 SW 1 28 Road, Wilber, Nebraska and I'm
here representing Ma and Pa Kettles for Family Farms. We
started our g roup about four or five years ago when we had
stopped Bell Farms from coming in and building amongst ou r
family farmers. And I'm not very prepared for this bill. I
kind of just found out about it when I got up here because I
actually came up to testify on LB 1195. But as I see it, it
w ould we a ke n wh a t you h av e a l r ead y . And we do ha v e a n
acreage but we do live amongst our family farmers. We ' ve
got 50 or s o in our group and they' ve okayed me for, you
know, to come up here to represent them. And I feel that we
only...that this change would if it took place, that some of
the producers could get careless. I feel the environment is
the only environment that we have. It was given to us by
God and I think or an upper power as you see it, but we need
to take care of our land and our water and our air because
they are not replaceable. And the farmers around us do do
this. Our nei ghboring farmers have said they have had no
problems with the way things are now and so I wou ld ju st
say...lake to say that I am against this and so is our group
and please protect what we have . Don 't make it worse,
because it is getting worse. I have very hig h nitrate
levels in ou r water. It is not drinkable anymore. And we
had tc go dig another well a quarter of a mile away and it' s
so deep that we do not have the nitrates down there. But ,
you know, w e had to spend about $10,000 to have drinking
w ater. So, please keep this in mind and that's all I hav e
t o s a y . Th an k y ou .

SENATOR STUHR: Senator Kremer has questions.

SENATOR KREMER: Yes , Cindy, you said that if we weakened
this in your perspective that people would get careless. Do
you feel like the people are...care about the en vironment,
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the livestock people, only because there's laws?

CINDY TOGSTAD: I say that some could get careless. They
wouldn't all get careless but there's always...

SENATOR KREMER: But do you feel like they only had t o try
to preserve our clean water because we have laws that way
or?

CINDY TOGSTAD: Do we feel that...pardon me?

SENATOR KREMER: That they' ll only care...they only try to
be good actors and keep our water and air clean because we
have l a w s t h at wa y , o r ?

CINDY TOGSTAD: Well, there...right now everything seems to
be working the way xt should be working. The farmers in our
area are...they really do care about the air, land, and the
water and but there are those that don' t. And I think if
things are wo rking well now let's keep them that way. Why
let things go on a loose thread...I'm sorry. I'm nervous.
I haven't done this in a few years. So that' s, you know,
why open up a door that we don't need to. If there 's no
problems now, why do that. Why change it?

SENATOR STUHR: Se nator Smith.

SENATOR SMITH: What was the name of your group again?

CINDY TOGSTAD: Ma and Pa Kettles for Family Farming.

SENATOR SMITH: And you' re located xn Saline County?

CINDY TOGSTAD: Actua lly, S aline and Gage County, we' re
right on the line. We' re in Gage County but our gr oup is
Gage and Saline C ounty, farmers around that area, Wilber,
Clat o n i a .

SENATOR SMITH: And what all do you raise on the farms?

C INDY TOGSTAD: They have pork, they have beef, t hey ha ve
some still grow chickens, you know, there isn't a whole lot
around there but some people have sheep.

SENATOR SMITH: An y r ow c r op s ?
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CINDY TOGSTAD: Well, yeah. Lots of row crops.

SENATOR SNITH: And c or n ?

CINDY TOGSTAD: Yes, corn, a little bit of milo, soybeans, a
l o t of soyb e an s a n d.

SENATOR SMITH: Are y ou satisfied with the current market
availability?

CINDY TOGSTAD: I gue ss I ' m n ot . .

SENATOR SMITH: I mean the places to market your corn. Are
you satisfied with the number of places to market your corn'?

CINDY TOGSTAD: We have . ..I said earlier that we have an
a creage s o .

SENATOR SMITH: Oh, you' re not a farmer?

C INDY TOGSTAD: I'm not into that, no. No . B u t because w e
live amongst our farmers, we' re all friends and...

SENATOR SNITH: But you speak for the farmer and neighbors?

CINDY TOGSTAD: For ou r g r oup , y es .

SENATOR SMITH: Okay. How many families in that group?

CINDY TOGSTAD: About 50.

SENATOR SMITH: Fifty, and some are acreages some aren' t?

CINDY TOGSTAD: Most of them are farmers.

SENATOR SNITH: Okay. Are you paid staff for that group?

CINDY TOGSTAD: No. I am not. No . I just take an interest
in our environment.

SENATOR SNITH: Uh - huh .

CINDY TOGSTAD: And also I take an interest as to where our
meat comes from. We buy chickens from our farmers. I have
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a friend I buy beef from. We butcher a cow every year. We
have a neighbor I buy our hog from. So basically, I don' t
g o to the grocery store a whole lot anymore to buy bee f ,
meat, you k now, any meat except if I need sandwich meat or
something like that then I stop.

SENATOR SMITH: Do you have a problem with that meat or you
just find it cheaper to do otherwise?

CINDY TOGSTAD: I do worry about the antibiotics and things
of that sort that are put into the food to grow the animals
fast. Yes, I do have a concern for that.

SENATOR SMITH: Would you consider yourself.

CINDY TOGSTAD: And I wa nt to support our family farmers
l oca l l y .

SENATOR SMITH: Would y o u co nsider yourself an or ganic
shopper?

CINDY TOGSTAD: No .

SENATOR SMITH: No . Okay . Thank you.

CINDY TOGSTAD: Um-hum.

SENATOR STUHR: Are there other questions? Thank you. A re
there others w ishing t o tes tify i n opp osition? Come
forward. Welcome.

TED THIEMAN: I 'm Ted Thieman I'm from a...my address is 405
East Leona Avenue i n Pe tersburg, Nebraska, up in Boone
County. I'm here to testify in opposition to this bill.

SENATOR STUHR: Could you spell your name, sir?

TED T H I EMAN: My last n am e is...first name T-e-d
T-h-i-e-m-a-n. Well first of a ll probably not directly
related to this bill but...recently retired and having some
time decided t o pay att ention t o the pro cess. It ' s
frustrating and disconcerting to s ee so muc h pr eemptive
legislating that se ems t o be going on in the last year or
two. We seem to have people out there who somehow know or
believe that th eir buszness is going to be causing trouble
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in the future and then no matter what field it's in and then
figure out a way to come to Legislature and preemptively
legislate to keep the locality or the town or co unty f rom
putting any co ntrols on it. And this looks like to me is
one more example where we just...Senator McDonald hit it
right on the head. Has there been any problem with this in
the past? Zero. Wel l somebody must be se eing s omething
coming because they want to go from three to five. What,
y ou know, what do we see ...what does s omebody else s e e
coming that they' re worried...we at the local level are
going to pass an ordinance against? I mean it's just very,
you know, it's nerve racking to think what might be going on
and this isn't the only area. LB 1195 is even probably more
obvious zn that regard. As far as the words bad actor which
seem to be causing some p eople some heartburn here, we
have...bad actor may not be the term used. But if you w a nt
to compare livestock to other fields or other disciplines,
they might wish they could get a bad actor clause, because
if you g o to the liquor c ontrol, you know, where they
c ontrol bars or the way we control insurance agents o r
people in the health field, it's one strike and you' re out.
There isn't such a thing as a bad actor, you know, you mess
up you' re gone. Your permit is pulled. So, you know,
bad actors xs almost a lenient way of looking at it. You
know, you h ave to ki nd of build up a record to become a
bad actor and then after that you end up losing your permit
or being denied a new one. So I just don't think that that
holds water. I don't see where livestock is being singled
out with tougher t reatment. Now maybe , a nd I haven' t
studied this, under the Clean Water Act there might be s ome
singling out going o n. You 'd have to kind of define it.
But I really don't think th at th e bad actor pr ovisions,
whether you like the words or not, are in any way, you know,
too stri ct. None so far the environment, you
know,. . . t h i s . . . I wi sh . . . I j u s t t hou g h t of i t l i s t en i n g t o
the testimony, but I c ould paraphrase someone but I'm not
even sure who it was but anyway kind of co mpared thxs t o
peeing in your ci stern. Now if somebody peed in your
cistern once, you'd probably try to figure out a way to do
something about i t. I mean three times, five times, you
have somebody come up and do that a number of times before
we' re going to do som ething about stopping the practice.
The environment we' re talking about, and I know th ere ar e
good farm...I grew up on a farm. I und erstand farming.
I ' ve laved with farmers all my life. Worked on fa rms a n d
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have lived off of farmers and ranchers all my life. I fully
appreciate livestock and fa rming and ranching and I don' t
want to do anything to jeopardize it. But you got to ki nd
of walk th e wa lk if you' re going to talk the talk when it
comes to, you know, running manure down the creek. So we
have got t o be ext remely cautious when it comes to our
environment. So many of these things are so ir reversible,
at least in our lifetime or probably the next three or four
generations to comes' lifetime, that we just cannot afford
to take a chance on , you know, three strikes you' re out,
f ive strikes you' re out. You got ten facilities, you go t
one facility, you k n ow, y ou' re supposed to have all this
leeway and in the meantime our rivers that we wa n t to
promote for ec co tourism or f or re creation are be ing
contaminated. The school kids take tests o n our little
Beaver Creek w est of Pet ersburg and they' ll find fecal
matter to the extent that they don't want t o sw i m in it .
They used to play volleyball in the creek. People are more
c oncerned . . .you can actually see the...you know, I grew up
going out th ere sitting set line and the river looks brown
if not green, I mean, even without rain. So we have...we do
have contamination. It is veri fiable. I t ' s ev en
scientifically provable. I think science-based is good but
it ought to be science-based to prov e th a t you are not
contaminating, not sc ience-based where the citizen has to
prove that are contaminating. I mean, there is pl enty o f
evidence going on to make us pretty nervous about this. So
I strongly oppose LB 1109 and that concludes my testimony.

SENATOR STUHR: Okay. T hank you, Nr. Thieman.
questions? Senator Smith.

SENATOR SMITH : Wh en I wa s i n j un i or h i gh , I h i ked t h e
mountains of Colorado and learned that all streams...natural
streams in Colorado had parasites that could spell doom to
one's intestine and I asked why and later learned that it
was actually the deer population that had contaminated the
streams which I would say would be a natural contamination.
Should anyone be held responsible for that or should there
be some government interaction in that case?

TED THIENAN: Well, I'm not sure. I suppose.

SENATOR SNITH: That wou ld be run ning manure down the

Are t h er e

s t r e a m .
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TED TH IEMAN: I suppose th e go vernment ought t o be
concerned. But I find it interesting to find a nother bad
example to ju stify our bad practice going on parallel. A
b ad practice that we have...do have that is man made and i s
man controlled. So, the deer...

SENATOR SMITH: So, what is the bad practice in Nebraska? I
mean, is t h ere a particular policy that you have an issue
w i t h ?

TED THIEMAN: It's as you mentioned earlier. It's the r isk
of having l ivestock along streams and these three to five
spills that ar e goi ng t o be allo wed before they ' re
cons>dered a so called bad actor. That's the practice I'm
talking about.

SENATOR SMITH: Okay . If someone wa nted to build a
livestock feeding operation next to a stream...

TED THIEMAN: Uh - hu h .

SENATOR SMITH: ...and they could prove to you that it would
not contaminate the stream, should they be able to build the
o pera t i o n ?

TED THIEMAN: Su r e .

SENATOR SMITH: O kay.

TED THIEMAN: Sure, if they can prove it.

SENATOR SMITH: If they could prove that they would not
contaminate the stream?

TED THIEMAN: Oh , yeah . I am no t opp osed to livestock.
Fact is, we could u s e more livestock. We c an't use the
livestock concentration and in some cases we can't use the
livestock in the location they happen to be in, especially
the way the yards are constructed.

SENATOR SMITH: But if they could prove to you, and I d on' t
care now high they stacked them, if they could prove to you
that they would not be contaminating the natural resources,
be it water or land, whatever.. .
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T ED THIEMAN: Ye a h . Ye ah .

SENATOR SMITH: . ..should they be prevented from building?

TED THIEMAN: No . The y should not be prevented and that' s
moves toward the ownership, the concentration of ownership,
that seems to be the American way. I may have an opinion
about that but I'm not here to say that w e should co ntrol
who owns how much and where they own it at as long as they
don't affect their n e ighbors, the en vironment, and the
quality of life, and the public health, safety and welfare,
I see no reason to control it.

SENATOR SMITH: Th a nk y ou .

SENATOR STUHR: Are there other questions? S enator Hudkins.

SENATOR HUDKINS: What about, t h en , t he city of Omaha ,
discharging sewage into the river?

TED THIEMAN: That's another example of a bad example trying
to justify a parallel bad example. I'm not going to defend
Omaha discharging into the stream. I mean, I think we have
to clean u p after ourselves whether we' re a half million
people or if I'm me and my wife with a septic tank. We have
to keep ourselves...we are responsible.

SENATOR HUDKINS: Th a nk y ou .

SENATOR STUHR: Are there other questions? Senator Kremer.

SENATOR KREMER: I think I heard you s a y that if there' s
never been a problem, what are we so concerned about, you' re
s uspi c i o u s . . .I guess I 'd like to flip that around. If
there's never been a bad actor so far, what are you afraid
of?

TED THIEMAN: Well, the suspicion has been created by today
and it's not the only the place. But we have...

SENATOR KREMER: But, we still have some...it's still going
to be some requirements that you can't be a bad actor but it
changes it so you feel li k e there i s going to be more
bad actors in the future or if you think the other side is
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af r a i d .

TED THIEMAN: I th i nk it's going to be more lenient, more
lax, more room before you' re considered a bad actor.

SENATOR KREMER: Ok a y . Than k y ou .

SENATOR STUHR: Okay. Are there other questions? I'm just
interested in, are you...did you say you were retired?

TED THIEMAN: Th at's correct?

SENATOR STUHR: And what did you do in your past life.

TED THIEMAN: Wel l , I grew up on a farm and we milked cows
and after the military...after the service, went to work for
the telephone company. I worked for the telephone company.
I lived in Petersburg for my entire career except for a few
years wher e I we n t on l oan .

SENATOR STUHR: Okay. I guess just fro m so me of the
comments I am getting the impression that you don't believe
i n change or that change isn't p o ssible because I thi n k
that's really w ha t the bil l is trying to address. That
t hings don't stay the same and that operations continue t o
have more sites and I think we' ve seen that in the past not
only in agriculture, but in all bus inesses that no thing
s tays t h e sa m e .

TED THIEMAN: Well , Sen ator, I 'm sorry i f you got the
impression that I'm opposed to change. That's the furthest
thing from th e tru th . I support change but change for
change sake or change that jeopardizes our way of life or
not our w ay of lif e, o u r quality of life and the public
health and safety welfare I'm definitely opposed to. So
change xs one thing and potentially harmful change is quite
another. So I would vehemently...would like to say that I
am not opposed to change. That is not true. I think I'm a
forward looking individual, so.

SENATOR S TUHR : Ok ay .
t her e . . . S e n a t o r H u d k in s .

SENATOR HUDKINS: Mr. Th ieman, le t's s a y that there's a
farmer Brown and he raises cattle and he h as fo ur, l et' s

All right areThank y ou .
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make it five o r six, I don't care, facilities and they' re
spread around the county or maybe even in two counties. But
since he is one in dividual, he gets one permit. Is that
right, Jody? Each facility gets a permit. Okay. And so
what we' re proposing to do is to say, okay, if each facility
is separately permitted...well is there...excuse me. Is
there anything that ties all these together?

JODY GITTINS: If it's a new application, DEQ can loo k at
what he's done with all the rest of his facilities.

SENATOR HUDKINS: Ok ay .

TED THIEMAN: I think the actor provision applies to the
owner, not to the facility.

SENATOR HUDKINS: O kay. So if he has these five f a cilities
and there has been a spill at this one and there has been a
spill at this one is DEQ then going to say that this is a
bad actor, even t h ough th e other fou r hav e a s potless
record? Should they be able to?

TED THIEMAN: I have no idea what DEQ would do. A violation
i sn't even defined in here. I guess DEQ has a process o f
their own to define violation. But my understanding from
listening to the proponents is that the fear is that if you
own 500 facilities and you only get three strikes, you' re
kind of...you' re in pretty skinny territory because you got
so many sites that could spill or whatever it could violate.
I understand that but I would counter that with zero so far.
Let's wait for the trouble to show up.

SENATOR HUDKINS: Th a nk y ou .

SENATOR STUHR: Okay , thank you. Are there any other
questions? Are there...thank you for coming today.

T ED THIEMAN: Th an k y ou .

S ENATOR STUHR; Are there others that wish to tes tify i n
opposition? Those wis hing to test ify in the neut ral
capacity? Okay. T hat closes the hearing o n LB 1 109. We
will now open the hearing on LB 1195. Okay, Jody.
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JODY GITTINS: Good afternoon, Senator Stuhr, members of the
Natural Resources Committee. My name is J ody Gittins,
J-o-d-y G-i-t-t-x-n-s. I'm comm ittee c ounsel fo r the
N atural Resources Committee and introducing LB 1195 o n
behalf of Senator Schrock. The purpose of this bill is to
require a co unty's zoning commission or county board to
allow a conditional use permit or special exception to any
existing animal feeding operation seeking to construct or
m odify a livestock waste control facility if the purpose o f
that is to com ply w ith federal or state r egulations
pertaxnxng to a livestock waste management facility. An
example of th i s wo uld be a faci lity t hat h a s been in
existence say for ten years and due to recent developments,
DEQ...they' ve requested the i n spection, DEQ comes out and
says, oh yes, you' re going to need to do the permit a nd
you' re going t o ne e d to bui ld th i s facility for this
capacity. So, the person goes ahead, does the engineering,
gets ready to do this and then...and it's mandated. They
have to do it or they face fines or they' re out of business.
So then, they have to go before their county board or county
z oning and request a variance to go ahead and ex pand t h e
facility already i n exi stence, that's a lready b een in
operation. And depending on how that county board rules as
to the v ariance is whether or not that person will get to
stay in business or have to leave or face fines from either
our Department of En vironmental Quality or from the EPA
itself. So it puts our producer in a very tenuous situation
at best. I obey the law, but I can't obey the law. I want
to follow the l aw but I can't because my county won't let
me, therefore, I'm out of business. The second part of the
bill creates an al lowance. I ap ologize. The allowance
would allow the fa cility to in crease its capacity by
whichever is greater, ten percent or it has a whole listing
of the number of animals that would be a llowed. If your
cattle, swine weighing a certain weight, turkey, sheep,
hens, broxlers, chickens, laying hens, ducks. We had a
wonderful conversation on ducks and chickens this morning.
And I will admit there is a flaw . I forgot one of my
favorite animals and that's dairy cattle and they aren't in
there, so we would need to amend to allow a dairy operation
to do the same as we do all the other livestock operations.
T his allowance would not be available if the operation i s
located in an area th a t is not zoned exclusively for
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agricultural use or if the operation has not complied with
the inspect>on requirements under the Li vestock Waste
Management Act. In other words, this has to be in a totally
agriculturally zoned area to begin with, and it has to have
b een i n co mp l i a n c e u p u nt i l t h i s p o i n t wi t h eve r yt h i ng u n d e r
the Livestock Waste Management Act. So that's the purpose
of the bill. It doe sn't say t hat county shouldn't be
notified. It does n't s a y th a t t h e county can't hold a
hearing and get some input as to what's going on. But it
does say t hat t hey have to grant that variance for those
folks to come i nto comp liance unde r the se certain
conditions. I' d be happy to answer any questions if I can.
I ' m sure there will be others following me or I hope there' s
o thers following me that can explain even m ore f u lly t h e
precarious situation that this places ou r li vestock
producer s i n .

SENATOR STUHR: Okay. Are there questions? Senator Kremer.

SENATOR KREMER: Jody, that would most likely be a pret ty
small operation then if they never...if they did not have to
all the waste management things in place.

JODY GITTINS: I think it can happen for a small or for what
used to be considered a medium operation.

SENATOR KREMER: Oka y , because a large surely would've had
to comply with all that anyway to start with so they weren' t
going to have to do anything different. But it's one that' s
going from maybe from the designation from a small not able
to comply, keep it the same number there but then have to
spend the money on t he new waste m anagement facilities
and. . .

JODY GITTINS: Certainly.

SENATOR KREMER: . ..then that the county would have to grant
them that. So you' re really about...

JODY GITTINS: That's certainly one scenario.

SENATOR KREMER: . .
.it's most likely to be a smaller numbers

t hen .

JODY GITTINS: That's certainly one scenario that it could
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be. An d if you looked at the N PDES r equirements, which
we' re hoping they change but we don 't k n ow, under the
N ational Pollutant and D ischarqe E limination System, th e
livestock number i s a 1,000 cattle. And that encompasses
all of our small and mediums that we had under our previous
system. So lookinq again...forward looking as to whether or
not we c an get that changed is up in arms, you know. I' ve
h eard some that say no, that's a number that's w ritten i n
stone. The EPA isn 't willing to look at that. Congress
isn't willing to look at it. I' ve heard others say, we have
our congressional delegation, at least, going f o rward a nd
pushing a revisit, if you will of the CAFO rules so that one
size doesn't fi t all . And certa inly in the state of
Nebraska, the majority of our operations are the small a nd
medium which are now bumped up to being called large if they
are o ve r 1 , 0 0 0 h e a d. So . . .

SENATOR KREMER: It would be unlikely that there was a
20,000 head lot out there that had to have any ki n d of
facility before would have to now.

JODY GITTINS: I wo uld think that that's true, Senator. I
can't say that definitely.

SENATOR KREMER: Yea h . Ok a y .

JODY GITTINS: But, I would guess that that's true.

SENATOR KREMER: Yeah, that's what I'm wondering. I thought
maybe yo u ' d kn e w f o r su r e .

JODY GITTINS: I don't know for sure.

SENATOR STUHR: Are there other questions? Jody, I just
have a ...I believe you used the term variance and actually
would that be that of conditional use permit or spe cial
e xcept i o n ?

JODY GITTINS: Ye s , that's correct, Senator.

SENATOR STUHR: A l l r i gh t . Fo r c l ar i f i c a t i on ?

J ODY GITT I NS : Yes .

SENATOR STUHR : Thank you. Senat or Hudkins or Senator
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McDonald

SENATOR McDONALD: Yes. You have an explanation of LB 1195,
Section 3 Repealer. So you ' re repealing Section 3, the
r epeal e r ?

JODY GITTINS: No . The Section 3 in almost all of our
legislative bills, th e la st section of a bill repeals the
way that the bill was written...that the l aw was wri tten
prior to t he introduction o f this. So re peals the old
language so that this can be put in it.

SENATOR McDONALD: Oh . Okay.

JODY GITTINS: It's just a technical term.

SENATOR McDONALD: Okay. All right, thank you.

SENATOR STUHR: Okay. Are there any other questions? If
not, thank you . All right. Those wishing to testify in
support and please come forward. Just trying to move along
and if w e have other people wishing to testify in support,
maybe you could come towards the front of the room. That
would help speed things up. Welcome.

ROD JOHNSON: (Exhibit 5) Senator Stuhr and members of the
committee, once again my name is Rod Johnson, executive
d irector of t h e Ne braska Pork Producers Association. I
didn't come up forward quickly because I exp e c t e d som e one
else to ge t here first. T he one-liner description on this
bill says that i t wo uld r equire zoning exemptions for
certain existing livestock waste control facilities and our
s upport for LB 1195 is not to be co nstrued that as som e
people have characterized us as being an attack on anything
to do with local planning and local control. This is not
where we' re headed by supporting this bill. What...on the
contrary, we feel that a fair and equal system of zoning is
good for no t only our industry, but for the other people
that live within the county. The main focus of LB 1195 as
was explained earlier is to allow existing operations to
meet federal and state regulations so that they can remain
in business. And thi s is something that we feel is very
important. It is not fair to have the rules change of wh at
is required of a facility and then have the risk of putting
them out of business because of it when they go to face the
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local zoning and planning regulations. So this is something
that we feel very strongly about that the operation should
b e able t o re main i n business by co mplying with t h e
regulations to protect the environment. Wha t LB 1195 is
seeking to do really is the same thing that a ll producers
are looking at when they g o before the local zoning and
planning or the county commissioners in ap plying for a
permit. A good system of pla nning and zon ing is the
ultimate example of local control. When planning and zoning
is put together, public input is taken. It is put together
xn what I would call a democratic way where everyone has
their input. And when the final i's are doted and th e t 's
are crossed and th e lo cal zoning is put into place, this
should be the rule book by which any producer who wishes to
open a business, downtown business, as I' ve put into my
written testimony, a cottage industry, they should know what
the rules are. They can put together their business plan
based on th ose l ocal z oning and planning regulations and
then they can move forward without fear of having to defend
themselves when it comes time to get ting their permit.
That's what local zoning and local control is about. We ' re
not saying that every...that there's 93 different...I guess
what I should say is we are seeing there's the potential o f
93 different sets of zoning and planning regulations across
the state of Nebraska and we recognize that. But if I live
in a particular county...if a producer lives in a particular
county and t hey want to proceed w ith s ome kind o f a
livestock operation in this situation if the rules are set
out, if t h e plan is out in front of them and they can meet
or exceed those regulations, the process we have no w is
certainly very unf air to them in the fact that they still
face the public s crutiny and the...more o f the public
humiliation that they go to at a lot...in a lot of different
cases. I 'm sure producers like Nark Olmer who I believe
will be following me today to tell his story of wha t has
happened in his lo cal zoning situation. Other producers
like Terry Hauder and Eric M artin out here at Milford,
Double Diamond farms down in Thayer County, they have put
together a business plan which meets or exceeds t he loc al
planning and z oning regulations. When those regulations
were put into place if it allowed for livestock production
in their county under a certain set of guidelines, then to
change those guidelines and refuse them after they' ve met
those guidelines is just a wrong approach to local zoning.
And so, it is our opinion that if the producer can meet o r
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exceed the l ocal published guidelines they must be able to
gain their permit. Now when they go through the permitting
process, they may come back an d have some a dditional
restrictions put on them and that's what the public opinion
or public hearings are about to make sure that the pr ocess
is put together correctly. B u t once again like I say, if
they are able to meet or exceed the published regulations,
they should be able to get their permit. With that I would
b e happy t o an s wer a n y q u e s t i on s .

SENATOR STUHR: Okay . Are there any que stions for
Mr. Johnson. Senator McDonald.

SENATOR McDONALD:
something that' s
operation. It' s
guidelines or the
t hxs wou l d a l l ow
i nc r e as e mor e t h an
zoned a gr i cul t u r e
r equ i r e ments . An d
allows them to mee

ROD JOHNSON: The way LB 1195 is written up that is exactly
correct. I gue ss I'm pushing the envelope a little bit to
say I feel like any producer, even a new facility, should be
able to meet that same standard and get their permit.

SENATOR McDONALD: But that's not in this bill?

ROD JOHNSON: Th at's correct.

S ENATOR STUHR: Okay. O ther questions? If not, thank y ou ,
very well...very much. Other op ponents? Plea se come
forward. Proponents, did I say opponents? Proponents.

MARK OLMER: (Exhibit 6) Good afternoon, Senator Stuhr,
members of the Natural Resource Committee. My name is Mark
Olmer, 0-1-m-e-r. I am a farm e r from H umphrey. I
appreciate the op portunity to testify behalf the committee
today. I am here on behalf of myself and the Nebraska Farm
Bureau to offer su pport fo r LB 1195 . I have a strong
personal interest in this bill. Las t year my w ife and I
went through a pro cess to obtain a county conditional use
p ermit for a new 2,500 head swine confinement facility in

The way I und erstand this is for
already an exis ting anima l feed ing
already existing and they have the state

federal guidelines have changed and so
them to me e t those guidelines but not

ten percent and it h as to be tot ally
and they have to have met the inspection

so this is just an existing one that just
t state and federal guidelines.
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Nadj.son County. I' ll spare you the details, but the long
and the s hort of it what happened is that despite meeting
a ll the local county zoning requirements, a com mitment t o
meet DEQ's specifications, and approval of our application
by the county zoning board, ultimately our application for a
conditional use permit was denie d by the count y
commissioners. I'm not alone. I know of other situations
where farmers in the livestock business and farmers like me
who want to get into the liv estock business have been
prevented from doing so de spite playing by th e ru les
established by lo cal c ounty officials with input from the
public. When you go get a driver's license you take a test.
If you pass it you get a permit. Unfortunately, that's not
what is happening in the country when it comes to livestock
farming. Many times farmers are put in a position of having
to counter misinformation and emotion generated by a voc al
minority in opp osition. We recognize this bill doesn' t
address my situation, but it certainly is tied to it. This
b ill is good fr o m the per spective that it at leas t
recognizes the fact that we have people out there who are
not gust trying t o stop growth in the livestock industry,
but also stop existing operations from doing business even
if your purpose is simply to comply with the environmental
regulations. I think that says a lot about th e d irection
livestock farming is headed in Nebraska. I'm not opposed to
county zoning and I take gr eat p ride i n being a good
neighbor. I think county zoning plays a valuable r ole in
making sure fa cilities get put in areas where they should
be. I don't mind playing the rules. Wha t concerns m e is
when I spend thou sands of dollars t o co mply w ith
requirements set by local officials and sometimes that's not
good enough for a local few who don't support the industry.
This bill is important. It's a good first step. I' ll help
protect...It' ll help protect some existing producers from
unnecessary heartache at the county level when they have to
comply with new environmental regulations. Having sa id
that, there's another issue out there in terms of people
complying with local requirements and st ill b eing d enied
that I ho p e the committee and Legislature will give some
serious consideration to. Our livestock industry is
important. I'm one of the people who want. to be a part of
it. If we don't start addressing this issue, we' re going to
lose thxs industry and I don't thank anybody wants...anybody
wins if that happens. That's all I' ve got.
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SENATOR STUHR:
S enato r Kr e m e r .

SENATOR KREMER : Nark , are you a second generation or
you...does your father farm too?

NARK OLNER: I'm actually a third generation.

SENATOR KRENER: Third generation, and do you have some sons
or daughters that are considering?

NARK OLNER: I' ve got one son. He's three. Who knows.

Okay. Are the r e que stions fo r Nark?

Well he hasn't thought. ( Laughter) Well
to now. He probably wants to do everything

SENATOR KRENER:
p robabl y wan t s
with farming.

NARK OLNER: Ye s .

SENATOR KREMER: Yeah. O k ay . Well , how important d o you
think livestock i s of bri nging b ack the next generation
of . . .it seems to me that many times when the livestock...the
farm that has a livestock component to that we see more the
younger generation coming back and expanding that way rather
than trying to find more land or something.

MARK OLNER: In my area, t he way...the land prices are
there's really no chance for the next generation unless they
inherit it. And I guess if you go out and rent s ome mo re
ground you' re taking away f rom s omebody else, or if you
produce livestock, that's totally new.

SENATOR KRENER: Only so much land as farms gets bigger, it
means less people, less operators. Thank you, for coming.

SENATOR STUHR : Are there other questions? Nark, I just
have a question. What do you foresee as the future? Do you
think you will ever be able to expand your operation or?

NARK OLMER: Well right now, I don't have an operation. I
just farm row crop. This is...I' ve always worked part time.
I guess actually full time some jobs. Spend a lot time away
from the h ome anymore and the kids are growing up and this
is one way to keep me home, you know, around the kid s and
hopefully, they want to do it some day, too.
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SENATOR KREMER: All right. Is there an opportunity that it
wil l be r ec on s i d e r e d or ?

NARK OLMER: We' re going to court. So I guess it will be up
to the district court.

SENATOR STUHR: Okay. All right. Thank you. Thank you for
c oming t o d a y .

NARK OLMER: Th a n k you .

SENATOR STUHR: N ext proponent? W e lcome.

RONALD LORENE: Welco me. Thank you, Senator. I'm Ron
Lorenz from Crete, N ebraska. Ny name is R-o-n- a-1-d
L-o- r - e - n - z . I'm here on behalf of myself and things I' ve
been doing over the years. I' ve always been involved in
livestock. I help ed st art z oning in the Saline County
30 years ago and got put back on the board here about t en
years ago. I' ve been chairman now for five years and I
don't think I'm going to get let go unless I d ie or leav e
t he c o u n t r y . (Laughter) But anyhow, I'm here in support of
this. It ' s...we handle...I was really...he had some good
points over there. I'm here in support of this b ill . We
handled it differently and I know there's different counties
doing different things and I don't think they' re right. But
in our old regulations and we' re in the process of updating
ours right now and they' ll be we t h ink e ven a lot more
friendly. But i n our old regulations, once we gave them a
feedlot they followed the DEQ and we had nothing to do w ith
it. So there was no cha nce f or what happened to this
fellow. And anyhow...and like he said, th e opportunities
for young farmers today...I know I have a brother and his
two sons farming. The standard rule, and I think t his is
what most peop le wi l l agree wi th, is it ' s about a
1,000 acres per family. An d so, if you have a situation
where you hav e a y oung fellow that's working with his dad
a nd you do have a lim ited i n come, l ivestock i s ver y
important and it's dramatic. In fact I'm working on a chart
right now that we can pre sent to grou ps to show the
importance of and it was a comparison to ethanol an d hog
operations, which I am also a hog producer. I' ve finished
about 4,000 head of hogs a year. I' ve done cattle in the
past and I g rew up in a dairy and when I was big enough to
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carry a bucket we had hogs and sheep and then we we n t to
c at t l e . ..a dairy. So , I' ve been around it all my life and
I'm 64 and, you know, getting to hurt a little bit when you
get up in the morning. But and I still do it and I enjoy
it. But anyhow, it's something that like you sa id a bit
ago, if you have someone growing up in the family that has
livestock around and they take an interest in it, you' ve got
something for the future. Again I'm probably philosophizing
a little bit but this is so important for t he agr iculture
and in ke eping the communities...particularly livestock is
so important for the towns a s opp osed to jus t one sho t
industry. I'm all for the et hanol p lants but s ay a
100 million gallon ethanol plant will employ 50 people. But
the same 37 million bushels of corn g oing through a hog
operation, for an example, they' ve got 143 people and these
are all spread out through counties and the impact is fou r
and five times as great. And believe it or not, there's not
incentive. They did n't get any incentives from the Corn
Board, they didn't get any tax benefits, and they di d this
all on their ow n. So, it 's ver y important that these
zoning, planning commissions in the different counties th ey
get pretty narrow and n ot very livestock friendly but we
f eel we will. We feel we are and we feel we w ill be wit h
the new pl ans . So, th at's my view. Any thoughts on it?
Any qu e s t i on s ?

SENATOR STUHR: Oka y. Thank you, very much. Are there
q uest i o n s ?

RONALD LORENZ: Th a n k y ou .

SENATOR STUHR: Next proponent? Welcome.

DUANE GANGWISH: Good afternoon again, Senator Stuhr. My
name is Duane Gangwish, D-u-a-n-e G-a-n-g-w-i-s-h, here to
speak in favor of LB 1195. To kind of start with, I wanted
to answer a question that Senator Kremer had. There could
be facilities that this ap plies t o tha t are under the
federal rule and state r u les as newly defined. Those
facilities could be under..come in three categories. Those
that because of the size changed they' re now a 1,000 head or
greater. They are now required to become in compliance or
they could h ave pr eviously had from t he Dep artment of
Environmental Quality a no controls r equired l etter or
conditional exemptions. Those facilities could be of sizes
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larger than a 1,000 head and spread across t he state. S ome
parts of the western...some parts of western Nebraska may
have facilities that could be 2 or 3,000 head and be now
gust being required to come into compliance. So it is not
gust small or medium, it could be facilities of la rger
sizes. So, tho ught that was important to bring up. In
agreement with M r . Olmer, although this bil l is for
producers who a re endeavoring to come into compliance with
federal and s tate l aws, it's a lso i mportant for new

the fuels that drives the economic engine of rural Nebraska
and it's important that we have that flexibility. And we
should by no means have hindrances to specifically come into
compliance with t h ese ru les and regulations. The second
issue is sometimes this discussion comes into small versus
large. Here in Neb raska, small is a lot different than
small say in Kansas or large in Kan sas or Texas or New
Jersey or where some other parts of the nation. One of the
things that was brought up before is the cost. Befo r e we
get to t he county zoning or the county approval level,
oftentimes producers have to have e ntire DEQ ap plication
ready to go . That application can take somewhere between
s ix an d n i n e m o n t h s t o d eve l o p . I t . . . I d i d n ' t b r i ng my pr op
today, but it is about an inch to a n in c h and a quar ter
thick, regardless of the size of the facility, and can have
a cost by the time it's laid on DEQ's desk for evaluation to
be somewhere between $) 0,000 and $15,000. So at that point,
producers have incurred an extraordinary cost be fore t h ey
get to the point of having...before they get to the point of
getting a county approval. I think that should be something
that is taken into consideration by the committee as we' re
looking at this. L i vestock...the third and last i ssue I 'd
like to point out is livestock producers are moving...some
livestock producers ar e mov ing their ope rations ou t of
Nebraska because o f the complexity of the zoning issues.
Nebi.aska Cattlemen by no. ..by all means is a pr oponent of
local contro l but we need stabi lity in these
r egu l a t i ons . . .local reg ulations and rules r egard i n g
livestock producers. Be happy to answer any questions.

SENATOR STUHR: Oka y. Are there any questions for Duane.
S enato r Kr e m e r.

SENATOR KREMER: Du an e , a coup l e yea r s ago we p assed
legislation that said...well, it's for a new operation, that

facilities. We are biased to think that livestock is one of
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you, the county, had to give their final, I know that final
word was a lit tle p roblematic, but give their approval
before you went and had to spend all the rest of the money
and they could not say we approve this now and then spend
all the money and come back and change their mind. This i s
more talking about a n existing lot, same size, not doing
anything different, but just having to com ply with the
rules. So i t's a little bit different than a new operation
coming in here saying...because if somebody is applying for
a new facility they should go to the county first.

DUANE GANGWISH: E xactly.

SENATOR KRENER: And then th e county should give them a
determination and they have to stick with that determination
unless there i s so mething that chan ges from their
application which is...if it changes considerably from what
they ask for then it should be looked at again. So i t 's a
little bit d ifferent than w hat t hat i s, be cause it' s
existing number just really trying to " adheed" t o t he new
regulations. That's all.

DUANE GANGWISH: That's correct, Senator. And if I'm...if I
took th at as a quest ions, I' ll propose an answer.
Oftentimes counties want to see what is being proposed and
they want t o see wh at is truly being proposed to DEQ and
therefore, have a full disclosure, if you will, of what i s
being presented and then you have to have that document.

SENATOR KRENER: But I can see that on a new operation but
with somebody that really is trying to go further than they
were before in compliance and in doing things to make sure
that we don't pollute the water, the air, whatever it might
be, I look at that differently than a new operation or when
they want to expand to 10,000 head or something l ike th a t.
T hank y o u .

SENATOR STUHR: Are there any other q uestions? I f no t ,
t hank y o u . . .

DUANE GANGWISH: Thank you.

SENATOR STUHR: . ..very much. Are there o ther pr oponents?
Are there opponents? Please come forward. Welcome.
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CINDY T OGSTAD: ( Exhi b i t 7 ) Good af t e r no o n , I ' m Ci n d y
Togstad, T-o -g-s-t-a-d, 40 89 S .W . 128 Road, Wi lber,
Nebraska, and I am here again representing Ma and Pa Kettles
for Family Farms. I forgot I' ve got 12 copies of what I'm
going to say here. I want to thank you for the opportunity
to address you on my concerns about L B 1195. The bill
states: A county planning commission, county board shall
allow a conditional use permit or special exception to any
existing animal f eeding o peration seeking to construct or
modify a livestock waste control facility if the purpose of
seeking such pe rmit or exception is to comply with federal
o r state regulations per taining to livestock waste
management. The bill goes on to spell out that the amounts
of animals the expansion or modification that this applies
to. What con cerns m e is that the use of the word shall.
Shall means must, and this makes it mandatory for the county
to allow the expansion or a modification. We out in the
parts of gr eater Nebraska take ou t lo cal c ontrol very
seriously. If a county wants to have mandatory guidelines
to allow this type of requirements on zoning, then they can
choose to be livestock friendly. We the citizens count on
you to look ou t for us and our ability to make our own
decisions at the local level. No one knows better what is
best for th eir community than those that live there. This
ball is not good for local control. Let us make ou r own
determinations on what is best for us. If this bill passes,
I worry about what will come next. Will the Unicameral come
back next y ear to re quire all counties to be livestock
friendly? Will you tell us we have to merge with ot her
counties because we ar e not cost effective? I a m asking
thxs committee to not vote to move this bill forward. And
on a personal note, I just want to mention that I have had
fxrst-hand experience with the fed eral go vernment in a
different concept because we were in the disaster as you so
call it, the Hallam tornado, back in May 22, 2004. And so ,
we had FEMA come to us which I feel and our neighbors which
there were many that were affected, we did not receive any
help whatsoever from FEMA. N othing. A nd the help that we
received was on a local level. We got help from our lo cal
Salvation Army. We got help from our local Saline Eldercare
which xs xn Wxlber. We got help from our local fire
department, Wzlber and Clatonia. We go t he lp fro m local
volunteers, our l ocal churches and we wouldn't be where we
are today if xt wouldn't have been for local. And so to me,
local xs the only way to go. And that's all I have to say.
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T hank y o u .

SENATOR STUHR: Okay . Thank you , Cindy . Are th ere
q uest i o n s ? Sen at o r Lou d e n .

S ENATOR LOUDEN: Yeah. T hank you, Cindy. What... when y o u
say Ma and Pa Kettles and family farmers, could you give a
description of what this is?

CINDY TOGSTAD: Yes, I can. I think it's been ab out fi ve
year s n ow . Bell farms came to our community,
Wilber-Clatonia, and tried to put in . ..eventually it was
going to be fo ur different facilities around Clatonia and
they were going to be starting out with 5,000 head of hogs.
And eventually, we were told they were going to be expanding
to 25,000 head a t ea c h site. And t h e communities, the
farmers, everybody did not want them there. Our farmers are
having a hard enough time making things...end meet wi thout
having them c ome in and they all feel like they are taking
over what they' re trying to do in our community. And so
we...John DeCamp called us the Ma and Pa Kettles because the
farmers around there didn't want to let them come in. So,
that's how we got our name. We decided to call us Ma and Pa
Kettles for Family Farming because they want to do what they
do best. Grow animals the best way that they can and not so
many at one sate. Bigger is not better. And it causes for
pollution and t h e animals aren't happy. Nobody seems to
ever thank about the animals. An d they do have f eelings.
But on a different n ote, they just, you know,...I' ll get
back to what you asked. They did not want them there. So
we formed M a and Pa Kettles and we had meetings. And so
whenever they' re concerned about things, they ask me, I come
u p here and testify on their behalf. And so that is how M a
and Pa Kettle got their name.

SENATOR LOUDEN: Okay. T hen and you say are you a farmer?

CINDY TO GSTAD:
know I c an t al k .

I am not. I am an acreage owner, but they
Some of them don't have time to get away.

SENATOR LOUDEN: Then when you tell me then you ' re
representing thxs Ma and Pa Kettles for Family Farmers then
you' re not really representing family farmers, you represent
a different agenda t h at's a gainst prob ably live stock
facxlxtxes or something like that?
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CINDY TOGSTAD: No becau se, I have called some of our
c ommittees. There's three of us, and they...the other t w o
do farm. One has a 1,000-head hog facility and they raise
cattle besides. And the other one is retired but h e sti ll
gets out and helps his neighbors with the cattle, with the
h ogs, with row...with farm...what do you call it with ro w
c ropp i n g .

SENATOR LOUDEN : Then this person wi t h the 1,0 00-hog
operation, then, they were against this other huge operation
c oming x n ?

C INDY TOGSTAD: T hey want local control but yes, t hey wer e
against them coming in. They did not want them there.

SENATOR LOUDEN: Then the people with this 1,000 head, they
have to comply with these rules?

CINDY TOGSTAD: Well, they have to comply with all the rules
that is mandatory in the counties, yes.

SENATOR LOUDEN: W ould this...would some of this help t h ose
people that have th i s 1, 000-head hog lot if thi s was
implemented would this be a benefit to th ose p eople that
have that 1,000-head hog operation?

C INDY T OGSTAD: We l l , I ' l l t e l l . . . I ' l l g i v e you an exa mp l e
in Gage County. I met a man and I'm trying for the life me
to think of his name because it's been four or five years.
He lives in south of Beatrice and has a 3,000-head facility
and I met him during the hearings when we were doing zoning
and talking about Bell Farms. I got to know him and he was
talking about that he did want to expand. Well, one of the
c ommissioners told me after all this was over a few years
back, it was probably been maybe three years ago now, he did
expand and he had no rivalry whatsoever from his neighbors.
I talked to some of his neighbors and h is neighbors s aid
they didn't have any problem with him whatsoever. He did a
g ood job. It didn't smell and they were also fa rmers b u t
they said that he did do a good job. And the neighbors that
have the 1,000-head of mine, they also are at the age of,
you know, retiring but their son is starting to take ov er.
And we have some other neighbors, they have a 1,000-head
where they still have on dirt and they do have a coup le
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small confinements. So but, people in our neighborhood it' s
not that w e' re not for farming. It's just that big is not
better. You know, it's like the big g uys coming i n and
they' re putting the small guy out of business. And I was
told by them when they put th a t i n, it ' s pr obably b een
18 years ago, that that was big then. And they' re trying to
keep up a nd they' re trying to keep up. But and it's been
tough because of the prices and, you know, things of tha t
sort . But . . .

SENATOR LOUDEN: But now this bill here doesn't say anything
about allowing larger producers or anything. This bill is
mostly if somebody has to modify their lo t a nd the y can
still go ahead a n d get the per mit be cause t hey can' t
increase the size for over ten percent. Tha t's the reason
I ' m asking would t his be a benefit to one of the persons
that you' re representing with the 1,000-head hog lot or th e
other one you said that has a few hundred, your neighbors or
something like that. Wouldn't this be a benefit to them if
they had something in there they could go ahead expand or
they could g o ahead and modify their lot in order to be in
c ompl i a n c e .

CINDY TOGSTAD: The y feel that they want local co ntrol.
That is wh a t the y want, not on a federal or state level.
And we' ve talked about that and they want local control.

SENATOR LOUDEN: Ok a y . Th an k y ou .

CINDY TOGSTAD: Um -hum.

SENATOR STUHR: Are there other questions? Senator Smith.

SENATOR SMITH: So d o you feel this i s an ani mal ri ghts
i s su e ?

CINDY TOGSTAD: No. I don' t.

SENATOR SMITH: Okay. So but the size issue, you take issue
with size based on animal rights?

CINDY TOGSTAD: I guess I' ve never done anything with animal
rights but I guess I love animals. So.

SENATOR SMITH: Oka y. Okay. I f you...do you believe that
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the placement of any kind of construction or improvement to
land should be ba sed on scientific evidence or political
w al l ?

CINDY TOGSTAD: Well, I guess, you know, you could go
ways on that. I would say if somebody is doing a good
such as that man I talked about s outh of Bea trice,
there shouldn't b e a prob lem with him. But if you
somebody out and they are no t co mplying, then no,
shouldn't be able to expand.

SENATOR SMITH: If someone is complying, should they be able
to continue their operation?

CINDY TOGSTAD: If it 's not a problem with anybody else

both
job,
that
have
they

around t h e r e . . .

SENATOR SNITH: So the neighbors should have to approve?

CINDY TOGSTAD: I think that if...most of the people in our
area are f amily farmers and w e' ve all t alked and if a
neighbor wanted to expand we wouldn't have a problem with it
as long as they were complying.

SENATOR SMITH: But it should go before a political body..

CINDY TOGSTAD: . ..it should still have...be

SENATOR SNITH: .. .it should be...

CINDY TOGSTAD: .. .be on local control...

SENATOR SNITH: .. .subject to political will.

CINDY TOGSTAD:
wouldn ' t wan t
L inco l n .

SENATOR SMITH: Okay. W e ll, the local control would be the
zone. I mean the county would have zoned a certain area...

CINDY TOGSTAD: R ight.

SENATOR SMITH: .. .already. So that..

...not federal or state. Local. Like you
the federal government coming in and running
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CINDY TOGSTAD: And , you know what, I' ll tell you that the
people that are county commissioners in Gage County, most of
them are farmers and they want local control. We' ve talked
about this five years ago. So.

S ENATOR SMITH: So i t shou l d b e a po l i t i ca l d e c i s i on a n d n o t
subject to science'?

CINDY TOGSTAD: Well, it just depends on wh ere you' re...I
mean that ca n be a broad thing. But people want local
control. That's what they want. They don't want f ederal
control. They don't want state control in the areas where
we live because we know what goes on there...

SENATOR SMITH: We' re not talking about statewide zoning.
We' re talking about a county zoned portion of land where the
decision is how it 's zoned and then who should be in what
zone and then to carry forth from there.

CINDY TOGSTAD: You' re talking about like A-l, or 2A-1, or

SENATOR SMITH: Various, I mean it could be a hous e in a
certain place, whether it should be in the property owners
right or not, but that's sufficient. Thank you.

CINDY TOGSTAD: Um-hum. Okay. T h ank you.

SENATOR STUHR: All right. Senator Kremer.

SENATOR KREMER: Just one thing. Your organization, do they
pay dues for the organization or how do you...

CINDY TOGSTAD: No . We just get together.

SENATOR KREMER:
there's fifty.

CINDY TOGSTAD: We determined by the 50 when we were going
t h rough t h e he ar i n gs .

S ENATOR KREMER: Fi v e ye a r s ago ?

CINDY TOGSTAD: Yeah .

SENATOR KREMER: Ok a y . Than k y ou .

.how do yo u de termine membership if
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CINDY TOGSTAD: U m -hum.

SENATOR STUHR: Senator McDonald.

SENATOR McDONALD: You say you represent 50 entities so to
speak and when you come here do they all have to agree one
way or ano ther or a certain p e rcentage? You say if
75 percent felt this way and 2 5 percent you'd come and
testify for 5 0/50 or majority. Wha t ...how do you know if
it's not a 100 percent feeling one way or another? How do
you know which way to go on that.

CINDY TOGSTAD: Basic ally, what we' ve done is like I'm a
head, you know, we don't have like a pre sident and vi ce
president or a ny of that. There's like three of us that
headed the Ma and Pa Kettles and most o f th e m are fam ily
farmers. So I called the other two and see what they think
and then they just pretty much know how everybody else feels
and they tell me yeah or no, go ahead.

SENATOR McDONALD: So you don't really contact all 50.

CINDY TOGSTAD: Not every...it'd be...it'd take too long.

SENATOR McDONALD: O k ay.

SENATOR STUHR: S enator Smith.

SENATOR SMITH: Sorry. How would you define a family farm?

CINDY TOGSTAD: Okay. Now because I live on an acreage, I'm
not stupid. I would say how would you co nfine it ...or
define it? Because I would define it, a person that does it
for a living...

SENATOR SMITH: Okay. How many...

CINDY TOGSTAD: . ..and their family..

SENATOR SMITH: . ..how many acres?

CINDY TOGSTAD: ...and they live on there and they work the
land. They' re there. They do the work. That 's a family
farmer .
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SENATOR SMITH: How many acres roughly?

CINDY TOGSTAD: I don't care how many acres as long they' re
r unning it. I have a c ousin in North Dakota that ha s
4,600 acres and t hey s aid that's not big anymore. Six to
ten thousand is what's big up there now.

SENATOR SMITH: But that's a family farm?

CINDY TOGSTAD: And they work it. Yes they do. And they do
h ave a h i r ed m a n .

SENATOR SMITH: Okay. T hank you.

CINDY TOGSTAD: Um-hum.

SENATOR STUHR: Sen a t o r Hud k i n s .

SENATOR HUDKINS: Oka y. This bill says that there is a
livestock producer out there and he has up to or she has up
t o this point has been compliant with a ll the rules an d
regulations of DEQ. Now the rules and regulations have
changed. Thi s livestock producer must p ut in this new
facility zn or der to still be compliant and if he or she
d oes not, they' re out of business. So t hey must pu t thi s
facxlzty xn and you' re saying that you still want the yea or
nay on whether they can put this facility in?

CINDY T OGSTAD: Al l I c an see i s t h i ng s a r e g oi ng t o
government levels and it's not good. They' re not where the
people are and t he people w ant to ha ve a say in their
c ounty .

SENATOR HUDKINS: How do you rationalize, then, that feeling
w ith  -and I know you don't like the state being involved,
but unfortunately they are--and if the state says you must
do this or you are out of business, and so th en if the
farmer does it, and then you say no; he's out of business.

CINDY TOGSTAD: W ell, you know, we own our business as well
and we have to comply with paying taxes and things of that
sort. And if I can't comply with it and they' re going to
gave fines and put m e in jai l , that's w h at's g oing to
happen . And i f I . . .and i f we can e x p and ou r bu s i n e s s a n d w e
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have to go to the bank ...and my husband belongs to the
National Environmental Balancing Bureau where they go in and
balance heating and cooling systems...

SENATOR HUDKINS: That 's not what I'm saying. I said this
farmer had to put xn that facility or the DEQ would not
allow him to con tinue operating. And then you want your
zoning people after he has spent this money to say no, we
don't want you to do this. That's what I hear you saying.
If I'm wrong, please tell me.

C INDY TOGSTAD: W
am saying is th
our n e i g h b o r s, i f
a problem with it
goin g on out t he
p erson e x pand i n g ,
example I gave of

SENATOR H UDKI NS :
you.

S ENATOR STUHR: Sena t o r Kr em e r .

SENATOR KREMER: I 'd like to make a co mment tha t I don ' t
think that you realize how many times bills are introduced
down here because somebody out there says there's a problem.
You' re suppose to fax it on the state level. I would guess
that the biggest share of the bills that we have introduced
are down here because somebody said you got to fix it for
us. An d so, I'm all for local control also, but there is a
place that the state...we have to do some things here, too.
I thank yo u men tioned, too , th a t you hav e one of your
members that's 3,000 head. I would think that.. .

C INDY TOGSTAD: N o , that wasn't one of our neighbors. Tha t
was the guy south of Beatrice.

SENATOR KREMER: Okay . Oka y .

C INDY TOGSTAD: Y eah .

SENATOR KREMER: Bu t that wasn't large, or...I mean what is
large or small, I guess is what you...

el l , I ' m

anybody
I f i t

r e . And
t hey ' l l
t he guy

Okay. We ' re just not together. Thank

not saying that, I guess. What I
want local control. In talking to
wanted to expand we would not have

' s , y o u k n ow , i t d epe nd s o n wh at ' s
if there's not a problem with that
be able to expand. Jus t as the
south of Beatrice.

a t we d o
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CINDY TOGSTAD: He expanded another 3,000 head is what I was
told and there wasn't a problem.

SENATOR KRENER: But you don't know for sure.

CINDY TOGSTAD: But we don' t...what's that?

SENATOR KRENER: You said you were told but...

CINDY TOGSTAD: By one of the commissioners, I was told and
he said nobody basically even came to the hearing.

SENATOR KRENER: But I think a lot of the laws passed h e re
are because people sa y there is a problem out here that
we' re s u p p ose t o f i x . So .

CINDY TOGSTAD: But then there' s...wasn't there the friendly
livestock issue where this would also help, so t he co unty
could adopt the friendly livestock?

SENATOR KRENER: It was that they set some standards. They
have their own standards and then they can't vary from that
b ecause wha t e ve r r e aso n , s o . Oka y .

CINDY TOGSTAD: You know, I haven't really been up to this
in the last two years because of the tornado. And so ,
anyway, I w as ju st concerned and so we' re, our other head
committee people about the local c ontrol, be cause th e re' s
always concern that once you lose local control, you don' t
h ave any s a y i n an yt h i n g , so .

SENATOR KRENER: Th a n k y ou .

CINDY TOGSTAD: Um -hum.

SENATOR STUHR: Thank you. Are there any o ther qu estions?
If not, thank you for coming.

C INDY TOGSTAD: Su r e . Th an k y ou .

SENATOR STUHR: N ext opponent? W e lcome.

LAURA KRE B SBACH: (Exhibit 8 ) Hello again . Laura
Krebsbach, K-r-e-b-s-b-a-c-h for the Nebraska Chapter of the
Sierra Club. And I do have, you know, a c o uple pa ragraphs
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of prepared testimony that I don' t...you can look at at your
leisure. I want to a ddress two things. First of all, I
k now you had a concern, Senator Smith. I think it was yo u
that was as king Cindy if she was for animal rights and
there's a lot of misconceptions, I think, about when we talk
about an>mals and how they' re treated. My organization does
not believe in animal rights. Oka y. An im als do n't ha ve
rights. But there is such a thing as good animal husbandry
practices and that's something that my organization believes
is very i mportant. So , I just wan ted to get that
clarification out front. The other thing is before I make
comments there has been a lot of...and Senator Hudkins left.
I was wondering after reading this again and again, these
are requirements that these facilities have to meet, and I
can't imagine that a county would have the ability t o not
allow the fa cility to comply with federal regulations. I
mean, that's kind of...that's creating some confusion and ,
Jody, xf you can clarify that, because I think we' re seeing
a lot of that here.

SENATOR STUHR: I . . .

JODY GITTINS: I c an't answer.

SENATOR STUHR: Right. That conversation will have to go.

LAURA KREBSBACH: Ok ay .

SENATOR STUHR: .. .beyond this hearing.

LAURA KREBSBACH: Bec a u s e I gu es s . . .

SENATOR STUHR: W e d on't allow...

LAURA KREBSBACH: . . .if that's the case...

SENATOR STUHR: . ..testifiers to ask questions, so.

LAURA K R E BSBACH: . . . e x cus e me , t h en ,
xnapproprxately. If this is the case, eith
necessary or there ne eds to be revisions,
s ta t e . ..no entity lower than federal can deny a
In other words, you can't say as a county, you
with the federal or state regulations but we' re
let you do what's required by law. T h at's what

f o r as k i ng
er this isn' t

b ecause a
f edera l l aw .

' re c omply i n g
n ot g o i n g t o
I 'm ha v i n g a
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problem wrapping my mind around and I would ask that t here
be some more clarification or some better type of language.
And again, I know that for Cindy and a lot of the fo lks I
work with ou t in rura l Ne braska that they do take their
local control very seriously and there is a lot a con cern
that one w hack m eans further whacks down th e road at
something they don't want to see eroded. So, that's the end
of my testimony.

SENATOR STUHR: All right. Thank you. Are there questions?
I t h i n k i f I mi gh t j u s t ma k e o ne com ment. I t h i n k wh at
we' re dealing with ri ght n o w is that we' re in sort of a
flexible situation. We are wanting more state fl exibility
until the de cision is finalized on the federal level. So
that is why it is necessary for some of the o p erations to
come in a n d ask for a variance, more or less an exception.
So and if that's not correct, we' ll get that corrected.

LAURA KREBSBACH: Yeah .

SENATOR STUHR: But I think that's th e sit uation we are
dealing with now and that is to assist in this situation.

LAURA KREBSBACH: And this might possibly be a situation
where we' re putting the cart before the horse, that we' re
creating a pro blem o r making a mountain out of a molehill
until we know what shakes out from federal. And I think
it's important to know that, too.

SENATOR S T UHR:
S mith .

SENATOR SNITH: Just very briefly, do you think a decision
such as gr anting a permit should be based on science or
pol i t i c al wi l l ?

LAURA KREBSBACH: I think it should be a combination of both
and I think there's plenty of sc ientific i nformation t hat
allows the political process to make a good decision.

SENATOR SMITH: But, ultimately political?

LAURA K R EBSBACH: I t h i nk u l t i mat e l y p ol i t i c a l bu t wi t h
consideration for scientific information.

O kay. Th ank you . Ar e t h er e . . . Se n a t o r
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SENATOR SMITH: Th a nk y ou .

SENATOR STUHR: Wer e there other questions? If not, thank
you. Oth ers wi shing t o tes tify i n opp osition? Come
forward. Welcome.

ELAINE MENZEL: Senator St uhr and members of the Natural
Resources Committee, for t he record my name is Elaine
Menzel, that's M-e-n-z-e-l. I'm appearing on behalf of NACO
in opposition to LB 1195 and we are opposed to this bill
because it mandates with some exceptions the county planning
commission or county board to ap prove a conditional use
permit or sp ecial exception to any existing animal feeding
operation seeking to construct or modify a livestock waste
control facility if t h e purpose of seeking such permit or
exception is to comply with federal o r state re gulations
pertaining to livestock waste management. One of the
reasons for this opposition is th a t it ' s seeking ou t a
special interest or a...and we hate to go down that line of
carving out niches in the legislation for the permits a nd
that type of thin g because it 's kind of putting into
statute what county zoning should look like. Another ar ea
is that if the Legislature opens up this door and I kind of
touched on that on telling counties what type of conditional
use permits or special exceptions they must authorize, then
it's foreseeable that planning commissions o r count y b o a r d s
will be required in the future to approve o ther ty pes of
conditional use permits o r special exceptions. And John
Johnson from the Madison-Pierce County Z oning.. . he' s t he
p lann i n g . .

.he' s t h e zon i ng administrator from tho se
counties, he's available for specific questions, so. But xf
y ou have any questions that I can possibly answer, I wil l
t r y t o .

SENATOR STUHR: Okay. Are ther e questions for Elaine?
S enato r Lo u d e n .

SENATOR LOUDEN: Who did you say you were representing?

E LAINE MENZEL: NAC O .

SENATOR LOUDEN: Th at's that Nebraska...

ELAINE MENZEL: Nebraska Association of County Officials.
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SENATOR LOUDEN: Okay. Now either I'm reading this th ing
wrong or something's not working right here, because this is
to clarify language that if it's an existing facility going
and they need to do some modifications that they can st ill
get a permit to do the modifications. And if somebody gets
crosswise of the county commissioners or so mething like
that, they could...be a chance that wouldn't be allowed to
do that and they'd out of business. Am I reading t h is
wrong~

ELAINF, MENZFL: We l l , I s t i l l t h i n k t h at we ne ed t h e
approval at the county level and J ohn J ohnson, who I
indicated is ava ilable, can talk to you a little bit more
about. the process at the county level.

SENATOR LOUDEN: Now, if they' re already in operation go ing
there, then s ome time or another they must have got some
appr oval at the county level or they wouldn 't be there to
start w>th. Is that correct?

ELAINE MENZEL: As I indicated, I' ll have to defer to him on
t he p r o c e s s .

SENATOR LOUDEN: Okay. W ell I just wondered, I listened to
three people testify here and I...the way I read the bil l
they' re not testifying the way they' re talking about local
control and I sure enough promote local control and for that
type of thing from where I come from and so forth. But I' m
questioning whether we' re all going down the same track here
on what w e' re doing with this bill. To me, it's a way to
help people that are already in the business that want to
modify or have to modify and they can still go head and get
that done irregardless of where a county commissioner feels
like he should be or whether there's a bunch of local people
that don't want him to do it. Thank you.

ELAINE MENZEL: Well, yeah, I think I'd better wait for John
on that question.

SENATOR STUHR: Okay . Are there any other questions? If
not, thank you. Next testifier in opposition? Welcome.

JOHN JOHNSON: (Exhibit 9) Thank you, Senator Stuhr. My
name is John Johnson, J-o-h-n J-o-h-n-s-o-n, and I guess I
get to play techie now. I have some prepared testimony here
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I'd like to go over with you and then be happy to answer any
questions you hav e at the end. I'm the president of the
NACO planning and zoning affiliate and al s o Pl anning a nd
Zoning di rector for Madison and Pierce counties and I'm here
today to express my opposition to LB 1195. Recently, we had
a case in Madison County where many people spoke in favor of
the request. Many spoke in opposition. The proponents
stated the proposal is good for th e co mmunity's economy,
will bring jobs and the supplies bought locally and provide
r evenue to local vendors. The proponents also s aid t h e
proposal is good fo r th e com munity as a whole. The
opposition stated this project will blight the neighborhood,
drive down property values and cause a safety concern. A
petition opposing the project containing several signatures
by neighbors were presented. The prop onents want to
challenge the credibility of the operators...or the
o pponents rather. And at the time the, testimony got ugly
with people supporting both sides trading jabs, insults and
untruth. This was not Nark Olmer's hearing. This was not a
livestock sting. This was a proposal for a person that
donated his personal home to a nonprofit organization to own
and operate a group home for mentally retarded, handicapped
adults. Unf ortunately, this scenario p lays out several
times each year i n front of many planning commissions and
county boards. It can be for group ho mes, livestock,
warehousing, a Wal-Nart, subdivisions can also contribute to
long hearings and meetings. Th is type of scenario also
plays out at times in the unicameral. Wouldn't it b e nic e
to exclude certain types of bills from public hearings,
debate on the floor and just let them go straight to the
governor? Once a bill was on the governor's desk, it
couldn't be vetoed and a new law would be created. Ima gine

weapons carry bill would cause when subjected to the process
I just descr3.bed. The...currently in, this is i n addition
to what's written, currently in Nadison and Pierce County,
the waste f acilities at exi sting l ivestock facilities,
unless addressed specifically in a conditional use permit,
we don't require a new permit for...because of DEQ requests
or EPA re gulations or anything. It 'd only be required if
expansion occurred beyond the current head limits. And for
instance since Mark Olmer was up here before, I' ll use Mark
as an example. We had a very crowded board of commissioners
room as well as planning commission when Nark was goi ng
through th e pro cess. At the same time, we had a cattle

what a furor bills like the concealed carries.. . concea l e d
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f eeder going through the process. He had to pu t in som e
additional holding ponds because of changes. He was feeding
7,500 head at the time , h a d an existing conditional use
permit. At the same time, he was going th rough t his as
Mark. This cattle fe eder got up and was the lone ranger
other than his wife. He didn't have anybody in support. He
didn't have anybody in opposition. He was going up 1, 500
from 7,500 t o 9,0 00 . He sail ed through the planning
commission. He sailed through the board o f co mmissioners
and the r eason h e was ex panding is because he could no
longer graze a lot of his animals on stocks. He had to move
them all into permanent pens. No problem there. That just
sailed right through. So I guess, the point I'm trying to
make is sometimes it happens, sometimes i t doe sn' t. We
wouldn't address it unless there wa s something in the
original conditional use permit that specifically addressed
any type o f waste storage facility. And in a lot of cases
if it does, at least the ones I' ve written and w e ha v e in
our counties, those would be...those facilities have to be
up to DEQ and EPA standards so that would give them an out.
But my ot her po int here is mak ing an exc eption for a
particular land use as part of a state s t atute wil l sti ll
open a do or fo r othe rs to lobby for their own exemption.
Currently, 81 counties in Nebraska have planning and zoning.
Most regulate more land uses than confined livestock. We' ve
heard a little bit about 83 potential...93 potential z oning
regulations and that's a lot for livestock. I'm originally
from the state of Michigan and just rough calculations when
I was sitting in the back with the 83 counties there with an
average of 16 townships g ive or take a few, the townships
there have home rule so there could be 1,411 different sets
of regulations regarding livestock. Think it's tough here.
I realize this bill ta rgets o nly li vestock f acilities
currently operating that must make operations...alterations
due to recent changes in Title 130 Livestock Management Act
and EPA Re gulations. Howeve r, it is still targeting a
s pecific lard use. Section 1, subsection (I) of the bil l
would allow e x isting l ivestock operations to expand up to
10 percent of their current number or up to 500 feeder
cattle or t he equ ivalent, which would be 250 horses, et
cetera. Problems can arise from this as well. In Madison
County, we have two agricultural districts that allow more
than 300 feeder cattle or their eq uivalent. The only
difference i s the maximum nu mber of animals. The A g -2
d istrict tops out at 5,000 feeder catt l e or their
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equivalent. If an existing 5,000 head feedlot in the AG-2
district was g iven automatic approval to add an additional
500 feeder cattle, this operation would then be cl assified
as a no nconforming use. Under state statute and our local
zoning regulations, a nonconforming use may not be expanded
and the conditional use permit could not be renewed when it
expired. This would prohibit the facility from adding any
new buildings or anything else that could be construed as an
expansion of a nonc onforming us e. This c ould place an
additional burden on the livestock facility operator and
could make it difficult to secure financing or investors in
his project. Section 1, subsection (2) would not apply if
the operation i s located i n an area th at is not zoned
exclusively for agricultural use. Th is is a list of
permitted uses f rom th e Pi erce County Zoning Regulations
allowed in the A-I Primary Agricultural District which any
type of feeding o peration that w e' re talking about here

you don't have t o go to the boa rds f or: agricultural
o perations, single family dwellings provided they meet t h e
requirements of the dis trict, utility substation, pumping
station, water reservoir, telephone exchange, fire station,
private kennels and facilities, roadside stands offering ag
products for sale on the premises, public and private riding
academies, cemeteries, farm product warehousing and st orage
excluding stockyards, feed preparation for animal and fowls,
fish farms, fishing and hunting clubs , lodging
camp...logging camp ard l ogging contractors, and p ublic
parks; those are just the permitted uses. Conditional uses
of this district would allow animal feeding operations and
other potential uses to the district such as window cleaning
services, wineries, water well d rilling services, wi'd
energy installations, welfare and c haritable s ervice, a rd
those are j ust the W's. As you can see many of these are
not agricultural uses. So an argument could be made th at
t h i s b i l l wou l d no t ap p l y i n Pi e : ce Cou n t y a n d M a d is o n
County regulationh are very s imilar. We need to work
together to improve the system, but this bill is simply not
the answer. In other words, passage of this bill would not
change anything in most counties, but would p rovide a
precedent to other special uses to get t h eir z oning made
easier, well at least on paper. So I 'd be...I know that
Senator Louden had some q u estions that E laine couldn' t
answer and I'd be happy to answer any other questions.

w ould be considered a conditional use. These are th e one s
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LB 1195

SENATOR STUHR: Oka y . Th an k you , Nr . J ohn s o n . Ar e t h er e
q uest i o n s ? Sen a t o r Sc h r o c k .

SENATOR SCH ROCK: We ha ve seen increasingly over
t he...through the state that it's more difficult and mor e
difficult to expand, keep your current livestock operation
in operation. One of the hearings that we had this year up
at West Point, one o f the things we heard that, yeah, I'm
going to have to build a livestock waste f acility. I
haven't had to in the past but I' ve got to expand to justify
spending the m oney. And w e have seen, maybe not in your
c ounties but other counties, where they have made i t ver y
difficult for existing producers. And all of us up here and
I hope you a re concerned about where we' re headed in this
state with animal livestock facilities. And certainly, this
is an attempt to streamline things, take a little burden off
our counties, take a little heat off you. If you don't like
this, I mean, what do you like?

JOHN JOHNSON: Well, to just answer your question, yes I am
concerned about livestock in the state. I mean, it's one of
t he . . .

SENATOR SCHROCK: Well, that isn't the message we' ve been
g et t i n g .

JOHN JOHNSON: Right and there's problems with th e system
and we need to look and try to fix those. I mean, this...

SENATOR SCHROCK: Too many times when there's a livestock
facility in the country it's because the neighbor d oesn' t
like the odor or something and all of a sudden.

J OHN JOHNSON: Y eah . I ..

SENATOR SCHROCK: Where are we going to feed our ethanol
by-products? Where we going to feed our corn?

JOHN JOHNSON: I a g ree with you wholeheartedly.
down. Sena tor K remer was at a meeting we had
with zoning interests and livestock interest and
folks sat d own t o try to start coming up with
ways to get these things to work. And there' s
some solutions out there. I guess my main point
than willing as a representative of my counties

W e s a t
in December

a l ot of
i deas , s o me
got t o b e
is I'm more

a nd I kno w
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that as a representative of zoning administrators at NA CO,
we'd love to work something out and offer our services. We
got to fix it, that's right. But I don't think this bill is
exactly the way to do it.

SENATOR SCHROCK: What do you suggest we do wit h th ose
livestock facilities that h ave t o have a livestock waste
facility and they' ve got to go in front of a county b oard
for a permit?

JOHN JOHNSON: I think one of the things that we can do.

SENATOR SCHROCK: You know, you can shut them down.

JOHN JOHNSON: Yeah. And I know there is a recent real big
brou-ha-ha over in Saunders County about this an d it was
related to this. And it ...we have to first of all look at
the way the counties have it written in their zoning regs,
make sure that it's being done properly the way the existing
conditional use permit, if there is one, is being followed.
We have s everal f acilities in my cou nties that are
grandfathered in an d we grandfather in the numbers not the
facilities. So xf they h ave to bec ause of the rec ent
changes put in a holding pond or something, as long as their
numbers aren't changing we don't require them to do anything
different. But we do have to look at that. I can't give
you...I wish, Senator, that I could give y ou a list of
things that would fax it. I can 't do that right now, but
there are ways that we can try to get these things together.
And I fully understand the fr ustration o f the liv estock
producers and it 's also causing frustration like you said
it's going to lift the burden off the county. I mean, when
a producer goes through a hearing and you see people going
back and forth as a zoning administrator, it's not much fun
ei t h e r , so .

SENATOR SCHROCK: W h ere did you come up with the 5,000 head
or . . .

J OHN JOHNSON: Th at's the maximum in our A G-2 districts i n
Madison and Pierce County.

SENATOR SCHROCK: And your A-2 district is the...is all the
ag line in your district, basically?



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 1195Committee on Natural Resources
Februar y 1 , 20 06
Page 60

JOHN JOHNSON: No . T h e A-2 district in Madison County just
to give you a geographic reference is basically, from the
Elkhorn River north to the Pierce County line. In Pierce we
have very little Ag-2, it's m ostly around areas where
existing feedlots were when the regs were adopted. Most of
the...two thirds of Madison County is Ag-1 which we have no
livestock maximum.

SENATOR SCHROCK: There's no limitation on them.

J OHN JOHNSON: Ye ah .

SENATOR SCHROCK: Ok ay .
basically some land
municipalities, or?

JOHN JOHNSON: It's in an area in our county l ike I said
i t ' s Just south of the Elkhorn River north and that area is
not real...not just for livestock, for hu mans, t oo. It
doesn't have good soils to handle septic systems or lagoons
or anything and that' s...and so that's a limited growth area

I appreciate that. And the Ag-2 is
t hat's clos e to residents t o

because of the soils.

SENATOR SCHROCK: Fa i r en ou g h.

SENATOR STUHR: Okay. S enator Kremer.

SENATOR KREMER: From what I'm hearing and I' ve heard what
S enator Louden asked i s we ' re still talking about an
o peration that is not expanding. I mean, it did al low i n
the bill t o go ten percent but not expanding. And I heard
some comments before here that one of them was that they had
some people in their group that was a 1,000 head and t h eir
hogs didn't smell. Ano ther statement was that those hogs
were unhappy in a bigger lot. I can't imagine a hog in a
pen knows how big...how many other pens there are. But see
these are the kind of em otions that ge t in their w h en
somebody has a lot and they just have to abide by some more
regulations. They don't want to increase it or any thing
else and s omebody has t h ese feelings that these pigs are
unhappy or something that these emotions play i nto t h at
whole thang and said ok ay, we' re not going to let you do
this xf enough people feel that way. That's the problem I
have and I thank what Senator Schrock is trying to do saying
that we' re not talking about anybody getting any bigger just
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that he's got to do things actually to become...to make it a
better operation. It ' s not to degrade it, it's to make it
better so it's more apt to not pollute the air, the w ater,
whatever, that e m otions come and start playing a factor in
t ha t .

JOHN JOHNSON: With most of th e zo ning a dministrators I
talked to it's more the expansion clause. If ...because like
Laura Krebsbach addressed it a little bit, it's not our role
to say w ell jeez, you' ve been...you' ve had a DEQ exemption
letter, now you need a holding pond to stay i n operation.
You can't have a holding pond, sorry. It...you need to look
at grandfathered or existing units like you say and be able
to at least for those folks, they' re just trying to comply.
And I thank w e'd had the same feelings if a grocery store
w as forced to expand to bring in a certain box crusher o r
something in order to comply with r egulations as well. S o,
the expansion clause is one particular concern. I also . ..I
think from m y organization's perspective we c an in our
training and zoning administrators and working w ith them
encourage not to write in con ditions that would require
going back and getting a new permit if the rules change.

SENATOR KREMER: W e ll, but that's kind of what we' re talking
about here. And even though you say they probably wouldn' t
do anything and most of them wouldn' t, the reality is it' s
h appening .

J OHN JOHNSON: Ye ah .

S ENATOR KRENER: And that's why this i s com ing here that
we' ve got to address it. We'd just as soon not because we
think xt never would happen but that's not what's happening.

SENATOR STUHR: Senat or Hu d k i n s .

SENATOR HUDKINS: Nr . J oh n so n , d o you h ave a cop y . . . t h e
green copy in front of you?

JOHN JOHNSON: Th e bill, yes.

SENATOR HUDKINS: Yes, okay. Could you turn to page 2?

J OHN JOHNSON: Ok a y .
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SENATOR HUDKINS: Would you be supportive of this bill if
lines 8 through th e re st of the page and on the next page
l ines 1, 2, and 3 were removed? That's the part about t h e
expansion and then adding the language in line 6, let's see,
state requirements...regulations pertaining t o livestock
waste management so long as the operation has complied with
inspection requirements pursuant t o the Liv estock Waste
Management Act. So if there were no expansions and if they
had been compliant with the requirements before that, would
you have a problem with the bill?

JOHN JOHNSON: P e rsonally, no. And that question I can ' t
answer for the group. But, personally, no. I think one of
the throngs that we could do through those like f i r s t
seven lines or so is if we put in there, either they' re
operating under a grandfather clause or th ey' re operating
under a current conditional use permit. And possibly put in
the language, unless the conditional use permit specifically
addresses a certain type o f waste handling facility. It
would be my guess that very few of them do but that way the
county can l ook at it if for some reason they' ve written
in...well I guess we had one smal l 9 0 0 unit t hat was
approved in Madison County. One of the guarantees and that
the producer made to a couple of the concerned neighbors and
the main questions they got asked, is there going to be a
holding pond? Well at that time, no, he had an exemption
letter and so on. We didn't address that in the conditions
but if we had and now he has been asked to put in a holding
pond, then that can cause some problems locally amongst the
neighbors. Hey, the county lied to us, the producer lied to
us, said you weren't going to do that. So bringing it out
at a public hearing can explain why it's being done.

SENATOR HUDKINS: Yeah. And I would not say that anyone was
ized to. It's just that the regulations have changed.

JOHN JOHNSON: Right. And no, I'm just saying that could be
the perception of some of the people in the public. Hey, we
haven't heard anything. This guy promised and th e co unty
said it wa sn't going t o ha ppen and now he's digging his
pond. And if he had some type of pu blic n otification or
public hearing or something to bring that to the attention
saying, well the reason he's d igging this p ond n o w is
because the r u les have changed and so nobody tried to pull
the wool over your e yes bef ore . It 's just that we ' re
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playing under different rules now.

SENATOR HUDKINS: Oka y . Th ank you .

SENATOR STUHR: Are there any more questions? I just have a
personal one. W hat do you see in Madison County? Are your
livestock operations increasing or?

JOHN JOHNSON: Cat tle are increasing. Hogs are hol ding
steady, they' re not growing. And I' ve got a guy in the back
of the room that's going you' re right, John. But we try to
be as livestock friendly as we can . In this particular
concern, the co unty board just felt because of the health
and safety of a neighbor with asthma, it didn't fit. But in
most cases, we have them go straight through. We had a case
where we got one o f the first ti mes...I don't k now if
anybody e l se h as u sed p ar t of LB 754 w h e r e a p r od u ce r ca n
a sk for a determination. And we had someone t rying t o
trade...change hands o n it and the seller wasn' t...didn' t
r ead their conditional use permit where it would expire if
they tried to sell it and it was one of those things. We
get these calls on a lot of th ings, particularly houses.
Hi, we need to just see if there's any problems. We want to
close a week from Friday. They said well your...the new guy
that buys this i s going to have a conditional use permit.
Well, how long does that take? In ou r county ab out th r ee
months and then oh, my, we want to close. And so, we...the
producer, and this happened to be hogs, I suggested to them
to ask a determination. We t ook that to the county board
where we issued basically the same three conditions and a
c ouple o f n e w o n e s b e c a use ou r r u l e s ha v e c h a n g ed . And w h e n
he...he's still going to go through the approval process,
but when he comes back to the county board under the statute
that's now written h e has to be...unless there is a
substantial change, h e has to receive his conditional use
permit. That is good enough f or him to sec ure the
financing, get it going on buying that hog barn, but also
they can buy the house that's part of it. The guy...the son
can move into it and know that they' ll be able t o operate
the hog farm in a f e w a months. So at least, and I know
many other zoning administrators, we try to work wi th our
f o lk s a s be s t w e can .

SENATOR STUHR: All right. Any other questions?
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SENATOR KREMER: One more...

SENATOR STUHR: Okay. Senator Kremer.

SENATOR KREMER: You mentioned an operator being able to go
and ask for a approval. Do you feel that was a good way to
do that, that they could ask that and get a determination
before you spent all the money or were you supportive?

J OHN JOHNSON: In...actually it was my suggestion. In thi s
case where we already had an existing facility, no problems,
no complaints, the people were going to run it exactly the
same way.

SENATOR KREMER: But I...was it appropriate for them to g et
t o . . .get an ap proval then before they spent all the money
and ev e r y t h i ng ?

JOHN JOHNSON: Ye ah . I th ink so.

SENATOR KREMER: Because the same people that were ag ainst
this were against that also.

JOHN JOHNSON: And I don't think the determination works in
every case but this was a perfect one for it.

SENATOR STUHR: Are there any other questions? If not ,
t hank y o u , M r . J ohn s o n .

J OHN JOHNSON: Th a n k y ou .

SENATOR STUHR: Are there other opponents.

TED THIEMAN: Thank you. Ted Thzeman 405 East Leona Avenue.

SENATOR STUHR: Spell your name please.

TED THIEMAN: T h ieman, T-h-x-e-m-a-n, Ted, T-e-d. I 'm here
in opposition to LB 1195 and I pretty much agree with all
the rest of the opposing t est>mony and I won ' t be
repetitive. I sho uld also sa y that I'm not. . . I ' m here
representing myself, bu t I am the chairman of the Boone
C ounty Planning and Zoning Commission, so ju s t for tha t
background is there. Whe n it comes to whether or not this
is..has an effect on local control zoning, it's hard for me
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to see where this i s not really pretty much an attack on
local control zoning. One of the things I think that people
don't understand about zoning and John Johnson I know could
get you really up to date on how this all this works. But,
our zoning process was put in place through about a two year
exercise of ident ifying the present land us e s and
xdentifyxng proposed new uses, future uses, and it had a
multitude of public hearings and a lot of public input. The
way I read the manual there are two main parts. One is kind
of the mechanical part which, you know, is what you have to
comply with, setbacks and things that are easy identify and
easxer...kind of up and down and th en th ere's the
comprehensive plan. The comprehensive plan is almost
entirely subjective and it causes in most counties, in our
county I think in most counties th e county c ommissioners
make the final det ermination. Plannin g and Zon i n g
C ommission just recommends. But it requires on our part t o
make some judgement calls. And for what's at hand today,
many of our existing units of livestock feeding f acilities
who will probably be af fected by th e new EPA rules are
grandfathered. They don't have a permit and they' re going
to have to because by virtue of change they' re going to have
to get one. And if they change their size, they have to
come to us to get a zoning permit. Well, we want the option
o f looking that situation over. Sometimes DEQ approval i s
all we need a nd it really fits in well. And some other
times because of the situation, a particular case by case
situation in the county, it's just not a logical thing to be
in favor of , mo stly based on our comprehensive plan. So
that option needs to be there or it really does hold lo cal
control of zo ning back and it defeats the purpose of what
the state has set out for local control zoning to do . I
don't see as a big . ..as putting ve ry many operators in
jeopardy. I t h ink this is pretty much a pro blem, o r a
solution looking for a problem. But, you know, I think it' s
again lake I said earlier it's some preemptive legislation
where someone has looked down the road and guessed at what
we might h ave as a problem and then create legislation to
get ahead of the perception. So, you know, based on tI at, I
just think that we should be very careful about what we do
to get into zoning and this whole concept, you know, could
spread through th e whole zonin g manua l into other
conditional uses. That's pretty much it.

SENATOR STUHR: Oka y . Than k y ou . Th an k you . Ar e t h er e
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questions? If not, thank you very much fo r co ming. Are
there others w ishing t o tes tify as opp onents? Anyone
wishing to testify in neutral capacity? If not, that closes
the hearing on LB 1195. And we still have two bills to hear
yet this afternoon and I will turn the proceedings back over
t o ou r C ha i r , Sena t or Sc h r oc k .

SENATOR SCHROCK: Senator Smith, you can proceed.

L B 12 1 4

SENATOR SMITH: (Exhibit 10) Thank you. For the record, my
name is Adrian Smith, representing the 48th District. I am
here to introduce LB 1214. Being circulated is an article
about the issue and...excuse me...relevant to the proceeding
of the genesis of the issue. You mig ht recall c e rtain
testimony I bel ieve i n 1999 and you' ll see some relevant
information relating to that testimony in the a rticle from
the Scottsbluff Star-Herald newspaper on December 10, 2005.
It is my attempt to bring a common s ense a p proach t o an
unnecessarily strict policy regarding the development and
expansion of animal feeding operations. Also, to provide a
fair case-by-case system t hat is sen sitive t o spe cial
conditions that aren't ad dressed in the, I believe ,
arbitrary approach. This approach...my approach is more in
line with the economic development goals of th e state for
rural Nebraska and encouraging the development of our ag
economy instead of discouraging it. I would e ncourage you
to look at pa ge 2, lines 9 thru 11, thank you, and I see
this bill as based mostly upon on those three lines and t he
operative part of that. And I won't belabor the point more
than I have to, so I would take a ny que stions you mi ght
have.

SENATOR SCHROCK: Thank you , Sen ator Smith. Are th ere
q uest i o n s ?

SENATOR SMITH: I would add and while you' re reading t h at
perhaps that th ere a r e situations in Scottsbluff County
relevant to the cold water streams where there is expansion
prohibited in areas that water would have to flow uphill to
contaminate the nearby, supposed nearby, cold water class A
trout stream. I would also add that the trout streams that
exist in that area are due largely to the surface irrigation
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activities in the general vicinity. S o, I think i t 's fai r
to say t hose are man-made trout streams and certainly I do
not want to impede the development of common sense, highly
regulated activity...ag activity because it' s...I think it' s
overly restrictive.

SENATOR SCHROCK: Any questions? Proponents of LB 1214?

DUANE GANGWISH: Good afternoon, Senator Schrock. My name
is Duane Gangwish, D-u-a-n-e G-a-n-g-w-i-s-h, representing
the Nebraska Cattlemen here in support. of LB 1214. We see
t his as a good move from the standpoint o f it being ris k
based. It 's something that we have proposed, not proposed
but continue to endorse. In this bill, DEQ would have the
prerogative to deny or restrict a permit of any kind to any
an>mal feeding operation based upon their evaluation of risk
to the stream in question. We believe this is good policy.
I would suggest m aybe a dding t o the bill if it would be
friendly to the committee that a request that a copy of such
evaluation be provided to the applicant regardless o f the
outcome or th e permit activity. So if it was denied, they
w ould be informed and have a copy of wh y t he den ial wa s .
The bill i s friendly to small producers in Nebraska in the
fact that it puts the burden of proof upon the department to
determine whether any degradation will ha ppened. Small
producers do no t have the resources to hire consultants to
answer unending lists of questions to satisfy the, al l the
possible what-if's. We f eel that, excuse me, the proposal
is friendly to small producers across the state. I spoke
before you ab out what small an d large are in Nebraska.
There are not going to be a ny large N ebraska operations
built in close pr oximity but there are many cases where
close to obviously within distances that are no minal t h at
small facilities could b e environmentally friendly to the
g eographic area. Wit h that, I'd be happy to ans wer an y
q uest i o n s .

S ENATOR SCHROCK: Th a n k y o u , Du a n e .
your being with us. Next proponent
testxfxer? N eu tr al t est ifier?
fast. I'm sorry, Mark, before you
opposition from Izaak League. . . I zaak
W es Sheet s . ( Exhi b i t 11 )

Questions? Appreciate
testifier? Oppon ent

Here's a guy that talks
d o t h at , we d o h av e
Walton League signed by

MARK B R OHMAN : M r . Chairman and members, my name is Mark
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Brohman, that's B-r-o-h-m-a-n, and I'm here today
representing the Nebraska Game and Parks Commission. And as
all of yo u know, this morning on the floor there was some
debate about this issue and we thought there was some fair
debate and some give and take has been offered in the past
on this. I k now Senator Louden has L B 120 ou t th ere.
There's this bi ll . But we think the approach that this
committee should look at is the compromise that's contained

morning. That compromise allows for some development. It
prohibits anything within the one-mile buffer, but be tween
the one and tw o-mile buffer, it allows for some expansion
but there's some qualifications. One of the p roblems w ith
LB 1214 that the language that's used there talks about that
such animal f eeding o perations is more likely than not to
degrade. Wh at is more likely than not? To me, tha t' s
51 percent of the time that it would not and we just think
that that' s, you know, unacceptable. We' ve got to have more
o f a guarantee that there's not going t o be pollution t o
these type of trout streams. The language that's contained
in 2002 talks about the proposed expansion does not pose a
potential th reat an d we th i nk tha t is a much more safer
standard, but we do think the one-mile buffer is necessary.
And we believe a two-mile buffer for the one- to two-mile
buffer can be looked at using scientific information. It ' s
been brought u p today a nd has been in the past that, you
k now, water doesn't run uphill but the problem is when yo u
get within a cert ain distance of some of these bodies of
water, these streams, you will g e t water ru nning u phill
through wicking a ction. And so just because the train is
away from the st ream, you c a n still h ave u nderground
movement towards that. And to look at those situations, the
hydrology a lot of times is very expensive. And as the
previous testifier mentioned that the small producers can' t
afford to g et into th ese studies. So we' re thinking by
telling them that there's one-mile buffer t hat y ou do n' t
have to try to come in and try to get an expansion or a new
facility located there because it's just prohibited. That
way they d on't g o to the expense o f trying to find a
hydrologist or someone to say, yep, it's not going to likely
pollute the stream. If they' re not there, you' re not going
to have t o look at the issue. So we think that's a better
approach to have that one-mile buffer, a fla t-out s tream
distance and then t h e two-mile buffer with the scientific
information. There was a seminar this af ternoon o n Eas t

in Amendment 2002 to LB 975 that was mentioned on floor this
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Campus that I would have been at but for this hearing. Alan
Kolok from the Department of Biology from the University of
O maha xs talking about fish on steroids. He 's got som e
research showing that there has been some contamination of
the Elkhorn by feedlots and that there are steroids getting
znto that water and that has caused some of the fish species
to become sterile. And trout are very sensitive and so we
thank that these cold water class A streams ar e so mething
special, that tr out can reproduce there. And I agree with
Senator Smith that some of those do go dry at times and some
of them ar e man-influenced. But before m an star ted
irrigating i n the west, they had flows at certain times of
the year that the trout would go up. They would reproduce,
come back out when they dried out. So, I don't dispute that

west. But with that , I guess we' re here to say that we
think the compromise contained in Amendment 2002 to LB 97 5
discussed on the floor is a better w ay to adjust the
situation. And with that I would be happy to answer any
q uest i o n s .

SENATOR SCHROCK: Nark, you are testifying in neutral but I
detect a little bit of a negative sentiment there on the
part of it, but that's okay.

NARK BROHNAN: Well, the only reason I came in in neutral
was because we had an alternative which is the existing. I
probably should have c ame u p in negative testimony or in
o pposition testimony, but in al l fairness, I think that
Senator Smith has a good point when it comes to scientific
xnformatxon that should be brought into the process. But we
think that there should be that on e-mile p rohibition and
then the o ne- t o two-mile, the scientific data, because I
d on' t t h i nk any o n e can say w ith a 100 percent certainty
u sing scientific data t hat there's no t going to be a
problem. An d the language contained in L B 1214 i s even
looser than p robably not when it's saying more likely than
not because that 51 to 49 percent in my boo k. And so,
t ha t ' s wh e r e ou r c oncern l i es .

SENATOR SCHROCK: Questions? Senator Smith.

SENATOR SNITH: Has the trout population been enhanced since
the advent of this regulation...the subject regulation...in
t he s u b j e ct ar e as ?

there is a lot of man-made influence on those streams in the
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MARK BROHMAN: We have sto cked tr out i n some of these
segments. I can't tell you exactly which ones but I could
get y o u d at a .

SENATOR SMITH: But you' ve stocked them that' s..

MARK BROHMAN: Game and Parks has. Yes there has been some
natural reproduction but we found that in most ca ses t h ey
can't keep u p the natural reproductions long enough to
sustain the population and so we' ve actually stocked trout.

SENATOR SMITH: Is there the potential that you can mak e a
trout stream...make a stream a trout, therefore subjecting
an area of land that wouldn't have been subjected otherwise
to the subject regulation?

MARK BROHMAN: DEQ would have to determine through their
regulations that a segment of stream is n o w co nsidered a
class A . They ' re the ones through their regulations that
determine which segments are class-A cold water. So if they
looked at, reviewed the information and determined that
there was re ason t o classify it as such they could change
the regulations. But I can tell you if just because we put
trout there and the trout began to reproduce if that would
be enough, they look at water guality, reproduction, things
like that.

SENATOR SMITH: But I hear you saying that soil types and
other geological and geographical characteristics can and
should be considered rather t han just distance from the
st r eam?

M ARK BROHMAN: Yes. In t he one to two-mile b uffer, I
believe that scientific information should be brought forth.
I am saying the one-mile buffer because it's so close to the
stream that i f we can 't say with a 100 percent certainty
that there's not going to be a failure that's just to close
to the st ream. So in esse nce, y es , I' m saying that
scientific data hould not b e rel ied on sol ely in that
one-mile buffer, that it should just be a blanket one-mile
buffer and tha t you don 't consider the scientific
information to allow someone to build in that facility just
because we don't have 100 percent certainty. But we are
willing xn the one- to two-mile range to say that it may not

I
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be 100 percent but if scientific data says there's not going
to be a leak, we could rely on that.

SENATOR SMITH: How much concern should there be for say a
50 or 100-year flood in a regulation such as this?

MARK BROHMAN: If there's a way to put those c larifications
in there, I'd think there could be allowances but I think
that is part of the one-mile buffer. You don ' t hav e to
worry about the 100, the 500-year flood because there's no
facilities within a mile. But I think when you look at the
one to t w o-mile range, those things should be looked at as
p art of t he sci entific information that's e xamined t o
determine if there co uld be a fail ure, how often that
failure could occur because of climatic conditions.

SENATOR SMITH: What would be the typical outcome of the
trout population in the stream without any livestock within
5 0 miles? Wha t would be the l ikelihood o f survival f o r
trout in a stream after a 50- or 100-year flood?

MARK BROHMAN: Probably i n the 100-year flood, there's a
good chance the majority of that population would be washed
down stream but they could return after the water receded.
There would definitely be damage t o the hab itat, s tream
banks would be severely eroded. The 50-year I couldn't tell
you. I would guess that there would be disruption to the
population but I would surmise they would be able to return
fairly quickly after the event.

SENATOR SMITH: Th a nk y ou .

SENATOR SCHROCK: Other questions for Nark? Senator Louden.

SENATOR LOUDEN: Yea h , Mark. A lways enjoy your testimony.
Are you familiar with Nine Mile Creek ou t there east of
Minitare?

MARK BROHMAN: A l i t t l e b i t . I k now t h at Ni n e Mi l e Cr ee k
does have reproducing trout and they h ave ha d some wh at
they' re calling bacterial problems out t h ere which they
assume might be from livestock but they can' t, you know, not
conclusively determine.

SENATOR LOUDEN: Now and that's one of the better trout
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fishing streams out there, right?

MARK BROHMAN: Yes .

SENATOR LOUDEN: Have you ever been out there lately in the
l as t . . . ?

M ARK BROHMAN: I have not been out there for pr obably t h e
l as t t wo y e ar s .

SENATOR L O UDEN: ...Thirty years but you been out there
cause yo u w e r e o ut t h er e .

MARK BROHMAN: Y es . During the tour.

SENATOR LOUDEN: Okay. W h at...right...just a stone's throw
up from t hat cr eek, how big is that feedlot that's right
above t h a t cr e ek ? You kn ow , 25 , 00 0 h e a d o r wh at ?

MARK BROHMAN: It's large. I couldn't tell you.

S ENATOR LOUDEN: Oka y. So this is why I 'm wo ndering i f
cattle next t o a stream were going to ruin a trout stream,
why ar e t h er e . . . why is that some of the better f ishing i n
western Nebraska for trout now? And that's at Nine Mile
Creek there and that fe edlot's been th ere f or 40 years
p robab l y .

MARK BROHMAN: Ye a h .

SENATOR LOUDEN : And th at creek was there before that and
the fish have been there too. So I'm wondering, you kn o w,
we' re trying t o gi v e these tr out this one- or two-mile
bumper zone. Why should the trout get a mile or two b uffer
zone when the bullheads in one of the Sandhills lakes or the
pike or something like that, they don't get any buffer zone.
I mean you can run cattle right up next to the lake and let
them walk in the lake and there's no problem with that. Why
should we give the trout the buffer zone?

MARK BROHMAN: Well, it is one of those cases w h ere tr out
are the most sensitive. They' re kind of like the canaries
of the fish world, you know. They' re the most sensitive and
so when the trout are affected we know th e ot her s pecies
are .
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SENATOR LOUDEN: Yeah, but we' ve got this stream right below
t hi s f eed l ot .

MARK BROHMAN: Yes . There hasn't been a major catastrophe
there. But if there would be, you know, a problem from that
large feedlot, it could wipe out, you kn ow, t hat e ntire
population fairly quickly and would b e fairly costly to
replace that population that's there to be done.

SENATOR LOUDEN: But there's evidently n o wicking action
from the g roundwater or so mething like t hat going into
t her e .

MARK BROHMAN: Wel l, we' ve had contaminations there. We
just don't know t he source an d I don't know whether we
haven't done enough research to pinpoint, you know, w h ere

there reported in the stream, you know , from t he wat er
samples. But I can't tell you...

SENATOR LOUDEN: But the trout survived through the thing?

MARK BROHMAN: Right and we have trout or we have stocked
trout in that segment. I'd have to look at records and I
could tell you exactly how many we' ve put there in the type
of what we call reproductive success.

SENATOR LOUDEN: Yeah , but until...as long...whenever
there's water f lowing in the river, they usually went down
to Lake McConaughy and then swam back up and spawned in that

that came fr om. But th ere have been bacterial instances

creek. I s that correct?

MARK BROHMAN: Correct. Yeah, Lake McConaughy's provided a
reservoir for a lot of those populations to, you know, go
d own stream and come back up. If McCon aughy w a sn't i n
place, we don't know if those trout would be staying around
the area and coming back or whether they'd move on down the

But historically, we think that they probably did, at l e ast
a portion of them. And typically, trout like to return back
to where they were spawned from. And so, of course, if you
have naturally reproducing trout, you' re going to have some
of those returning to where they were spawned from versus if
you artificially, you know, placed fish there, they may or

Platte and ne ver re turn i nto those small feeder streams.
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may not ever spawn or go back to where you released them.

SENATOR LOUDEN: But now like on the Loup rivers and some of
those as y o u g et farther east, Thedford and farther east
like that, you have cattle feeding facilities very near the
river nearly in the same valley. And this is what I guess I
have a problem wi th, is why out west there where we don' t
have that much rural economic development going. We got to
take care of the trout but as we get farther east and you
get next to the rxvers it doesn't matter. You can feed
cattle right u p to the edge of river as long as it don' t
spill zn the river. I guess that's my thought on that.

MARK BROHMAN: Yeah. And we do have concerns on th e ot h er
streams and rive rs in the state of Nebraska w i th
contaminations. And we' re well aware there are areas t h at
the people put livestock right in on the banks of the rivers
and creeks i n large nu mbers and th at can be a problem.
We' ve had fish kills. But, we ' ve always l ooked at the
class A cold water trout streams as being something a little
different than most of these, you know, bodies of water
b ecause they do contain trout and some people like you ha d
mentioned why y ou call, you know, why do you make trout a
special fish and put them on sort o f a plat ter or abo ve
everyone else on a platform. But it's probably just because
of their susceptible nature t hat the y are the warning
signal. You know, when there's problem with the trout, then
you know there's some e n vironmental conditions that are
going effect th e other game fish but they' re not as tough
as, lake you say, catfish and things like th at, bass and
b lueg i l l , p i ke .

SENATOR LOUDEN: Ok a y . Th ank y ou .

SENATOR SCHROCK: Othe r questions? S enator Louden, I just
might tell you. Catfish are kind of like lobbyist, they' re
bottom dwellers and th e y ju st do n't g et any respect.
( Laught e r )

SENATOR KOPPLIN : I l i k e t h em.

SENATOR SCHROCK: What 'd you sa y. Oh , and I offended
somebody here. Senator Kopplin, I'm sorry.

SENATOR SMITH: L obbyists or catfish?
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SENATOR KOPPLIN: Catfish.

SENATOR SCHROCK: I'm sorry. Well, big faux pas.
mistake in French, so thank you. Thank you, Mark.
other neutral testimony? Senator Sm ith, w ould

That ' s a
I s t h e r e
l i k e t o

c lose .

SENATOR SMITH: I t h i n k I ' l l wa i v e .

SENATOR SCHROCK: Thank you. Now we will open the bill on
L B 1098 .

LB 1098

J ODY GITTINS: Good afternoon, Senator Schrock, members o f
the comm ittee. My na m e is Jo d y Gi ttins, J-o-d-y
G-i-t-t-i-n-s,. I am committee counsel fo r t he Natural
Resources Committee, introducing LB 1098 on be half o f
Senator Schrock. This bill was brought to Senator S chrock
by the Natural Resources...by the Nebraska Natural Resources
Association. The purp ose of the bill is to r edefine
c hemical for the purposes of ch emigation. Chemical a s
applied in th i s act would mean any substance other than
water that is intentionally injected into an irr igation
distribution system t h at's directly connected to waters of
the state. Livestock waste water and other products applied
to a field directly and not connected t o a groundwater
source would not need a chemigation permit and the related
equipment. There are others after me who can really explain
this balll a whole lot better than I can but that's the gist
of the bill.

SENATOR SCHROCK: I think what yo u' re saying i s you
d on' t . . .don't ask any questions but wait to the next person.
But is there questions for Jody?

SENATOR LOUDEN: Wel l, yeah. This is t he first time I
understood any bi ll you' ve brought here today. ( Laught e r )
T hank y o u .

JODY GITTINS: You' re welcome, Senator Louden.

S ENATOR SCHROCK: Proponent testimony please. Here's a gu y
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that's laid a foot on our ground a time or...our property a
time or two.

RICHARD H O LLOWAY: ( Exhib i t 12 ) And n ev e r o f f en s i v e . Good
afternoon, Mr. Chairman and committee members. My n ame is
Richard Holloway, R-i-c-h-a-r-d H-o-1-1-o-w-a-y. I am the
assistant manager o f the Tri -Basin Natu ral Resources
District in Holdrege. And I'm here to testify in behalf of
the Nebraska Association of Resources Districts in support
of LB 1098. The 23 natural resources districts of the state
of Nebraska are r esponsible for p rotecting groundwater
quality and q uantity. We ' re concerned about what we
consider a lo ophole in st ate law that allows people to
inject certain substances into irrigation systems w ithout
being required to in stall chemigation safety equipment.
State law defines th e term "chemical" for purposes of
chemigation as any fertilizer, herbicide, or pesticide that
i s mixed with the water s upply. We believe that thi s
definition is insufficient because it does not include toxic
waste, animal waste , cleaning che micals, or soil
conditioners among other things. We believe t hat it is
important to pr event any substance that is intentionally
injected into irri gation distribution systems from
contaminating our groundwater supplies. Chemigation safety
equipment is designed to provide that protection. Regular
inspections of that safety equipment will insure that these
protections will remain effective. We propose, therefore,
that the term "chemical" should be defined more inclusively
as proposed in LB 1098. We believe t hat t his proposed
definition will still exclude users of irrigation pump drip
oil from being subjected to requirements of the Chemigation
Act because drip oil is injected into the pump itself which
is not c onsidered part o f the irrigation distribution
system. NARD is anx ious t o wo rk the Natural Resources
Committee and the Nebraska Department of Natural R esources
to develop legislation that will close this legal loophole
without unnecessarily burdening landowners. Thank you.

SENATOR SCHROCK: Than k y o u, Ri ch . Questions. Senator
McDonald .

RICHARD HOLLOWAY: Y es, ma' am.

SENATOR McDONALD: In order to get a chemigation permit, you
have to take a test. Is that correct?
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RICHARD HOLLOWAY: That is p art of the requirement. You
have to be a certified applicator, yes.

SENATOR NcDONALD: And so, by just changing the definition
of chemical to include that, it doesn't disregard permit for
injecting anything into an irrigation system. This is just
basically putting it on land?

R ICHARD HOLLOWAY: This is just changing the definition o f
chemical. I noted yesterday that Title 195, which is the
Nebraska Chemigatxon Act. There is a disparity in the
definition of a chem ical. There 's only three products
listed in the statute 46-1105, fertilizer, herbicide and
pesticide. Title 195 also in cludes fungicide. So a nd
t ha t ' s b een out s i n ce 19 8 7 , so .

SENATOR SCHROCK: Other questions? Rich, right now i f you
inject animal waste into th e sy stem, you have to have a
chemigation permit?

RICHARD HOLLOWAY: N ope .

SENATOR SCHROCK: You d on't have to.
under this bill you have to?

And yo u ' r e sa y i n g

R ICHARD HOLLOWAY: Y es .

SENATOR SCHROCK: Okay. I was reading it just the opposite.

RICHARD HOLLOWAY: P ardon.

SENATOR SCHROCK: I was reading it just the opposite,so.

RICHARD HOLLOWAY: No. The Ti tle 130 addresses that but
there is no enforcement, or no inspection of the equipment,
you know, or permitting for animal waste.

SENATOR SCHROCK: So you' re taking away the requirements and
just saying anything that's not wa ter ha s to ha v e a
chemxgation permit?

R ICHARD HOLLOWAY: Y e s .

SENATOR SCHROCK: Ok ay .
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RICHARD HOLLOWAY: The th i n g th a t we ' re seeing in the
future, and even though the Chemigation Act was a beautiful
bill and I rea lly admired the work the Legislature did on
it, we' re going into the 20th season. Twenty years ago I
don't think we realized that maybe DEQ or some of the people
are using center pivots to clean up superfund sites, you
know, to remediate the contaminates out of the water. After
20 years of successful...of a successful program, I think
this is a n issue that probably needs to have a little more
broadening to it.

SENATOR SCHROCK: All right. So right now you could inject
animal waste without a chemigation permit.

RICHARD HOLLOWAY: Yes sir.

SENATOR SCHROCK: Without a check valve on your well?

RICHARD HOLLOWAY: T itle 130 addresses that you should have
that equipment, however, the NRDs are not responsible.

SENATOR SCHROCK: I assume you don't want animal waste going
d own your w e l l . . .

R ICHARD HOLLOWAY: No .

SENATOR SCHROCK: .. .if the system fails.

RICHARD HOLLOWAY: No . We don' t

SENATOR SCHROCK: All right.

RICHARD HOLLOWAY: And that is why we would like t o expand
the definition of chemical.

SENATOR SCHROCK: Al l r i gh t . Al l r i gh t , i t t o ok me a wh i l e
to get tracking with this but I'm with you know . Senator
Louden.

RICHARD HOLLOWAY: Yes sir.

SENATOR LOUDEN: When they say connected to waters of the
state, now they mean that groundwater. Wha t I'm w ondering
is we hav e som e municipalities out west that dump their
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sewer lines out into large lakes and lagoons and then t h ey
irrigate 160 acres or so mething like t hat out of those
lakes. Do they need this...do they need that p ermit then
t o . . .

RICHARD HOLLOWAY: That would not be considered waters of
the state I don't believe. The Chemigation Act also has a
exclusion for somebody that injects chemicals out of a...if
they have a pivot that's pumping out of a reuse pit and the
s iphor. is broken either from the groundwater source or o u t
of a canal system on a surface irrigation system.

SENATOR LOUDEN: Well, these lakes that are, that the state
own, always own the water on these lakes when they' re about
so big a n yway? I mean, what I'm wondering is should that
s ay a little a bit something more or less where t hey ha ve
waters of the state should that be more clarified?

RICHARD HOLLOWAY: That language is in the original Nebraska
Chemigation Act a nd I do n't know what the intent was, you
k now, 20 years ago when that was written. But in th e pas t
experiences I' ve had, i t wo uld be a surface water that' s
being delivered by, you know, a public power district to a
customer. We ha ve to protect that water. If somebody was
pulling water out of a river out o f a surf ace wa ter use
permit, that th e y wo uld have to have the pro tection
equipment so that you couldn't have a back flow.

SENATOR LOUDEN: You had to go on down the river.

RICHARD HOLLOWAY: T hat would come back in.

SENATOR LOUDEN: Yeah. W ell these are lagoons like Chadron
I think does that.. .

RICHARD HOLLOWAY: R i ght.

SENATOR L OUDEN: ...and so does Alliance both pump out of
there. I'm wondering if this is going to cause them to g et
some type of permitting or not.

RICHARD HOLLOWAY: Wel l , they' re not injecting any product
into the water that they' re pumping.

SENATOR LOUDEN: Y eah, but it isn't exactly straight water.
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RICHARD HOLLOWAY: And well see and that would be the same
thing that I was referring to about remedial cleanup. Why
would you w ant to put a che ck valve, if you' re pumping
contaminated water out like a t ov e r in Has tings at the
munitions depot...plant, to expose the contaminates to the
air through a pivot system. I don' t...I really don't see an
advantage of having a check valve on that. I f you wanted to
b lend the water with pure wa ter to try to dilute the
contaminates before you expose it to the air, then I would
think that at that point you would want to have a, you know,
a permitted system.

SENATOR LOUDEN: Your expertise, then, would assure me that
Chadron or Alliance can go right ah ead a nd pump their
lagoons and have no extra permittings.

RICHARD HOLLOWAY: We h ave ne ver h a d any ...the Nebraska
Chemigation Act was always directed at agriculture industry.
It was never directed at municipalities or, you know, for
back flow preventive devices for s omebody that wa nted to
spray their weeds i n their y ard ou t of a garden hose.
This...it's defined as a irrigation distribution system. I
guess if you' re pumping wastewater it wo uldn't be any
different than if you' re pumping reuse water out of the tail
end of a field.

SENATOR LOUDEN: Ok a y . Th ank y ou .

SENATOR SCHROCK: Thank you, Rich. O ther questions? Thank
y ou, s o m u c h .

RICHARD HOLLOWAY: Y ou' re welcome.

SENATOR SCH R OCK: Next proponent, please? Oppon ent
testimony? N eutral testimony? See Senator Stuhr, w hen I
r un a . . .when I do a bill it doesn't take long. ( Laughte r )
Neutral testimony?

DUANE GANGWISH: In light of earlier this...my name's Duane
Gangwish, D-u-a-n-e G -a-n-g-w-i-s-h, representing Nebraska
Cattlemen. In earlier testimony this week it wa s re ferred
to the si lver might crack on the top if someone testified
neutral. It might happen with me. I have questions merely
to support or to prop ose to the committee. I 'm not well
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informed of the Chemzgation Act but I have questions in
regards to t he u e of waters of the state and how that may
refer to holding ponds for livestock facilities. This may
be a question that needs to be addressed. The waters of the
state says and a l l other accumulations of water above and
below the surface. I would just ask the committee to lo ok
xnto that. R ichard testified in regards to drip oil. I am
an irrigator from eastern Buffalo County and it w as quite
often that we would have a film of oil on the open ditch and
when the p ump shut off , yo u know, what was in the well
column went down, so. I don't know that that is applicable
here, but I'm concerned about the unintended consequences of
when you change the definition of chemical to mean any other
substance that we may unintentionally flow in...float into
undesired waters, so. With that, any questions?

SENATOR SCHROCK: Questions for Duane? I s ee none. Nore
neutral testimony? If not , that' ll close the hearing on
L B 1098 .


